[image: image1.png]ACROD

ACROD LIMITED
ABN 52 008 445 485

JJQ




Submission to the Inquiry into the Definition of 

Charities and Related Organisations
January 2001
About ACROD
ACROD is the national peak body for disability services. Its membership includes over 570 non-government, non-profit organisations, which collectively operate several thousand services for Australians with all types of disabilities, including intellectual, physical, psychiatric and sensory. ACROD's members are located in every State and Territory in Australia and range in size from very small to very large – two-thirds of ACROD’s organisational members have annual incomes of less than $500 000. ACROD’s members are almost all Income Tax Exempt Charities and PBIs (Deductible Gift Recipients), as is ACROD itself.

ACROD’s purpose is to equip and enable its members to develop quality services and life opportunities for Australians with disabilities.

In seeking to achieve this purpose ACROD provides a wide range of advice and information to the disability services sector through a monthly newsletter, Newsfaxes, e-mail networks, conferences and seminars. Its consultative structures include a system of issues-based National Committees and State Sub-Committees, forums and interest groups which operate by correspondence/email, teleconferences and face-to-face meetings. ACROD's submissions to Government are developed in consultation with members. 

ACROD also seeks to influence public policy so that it responds to the needs of people with disabilities. ACROD works with Government on all significant disability matters. It is currently represented on 17 Commonwealth Government (or quasi-Government) reference groups, working parties and advisory groups, and on numerous State and Territory committees. Over many years ACROD has contributed to relevant inquiries undertaken by Parliamentary Committees, independent groups appointed by Government and other Government bodies, such as the Productivity Commission.

ACROD has a National Secretariat in Canberra and offices in every State and Territory which focus on State issues in disability. The organisation as a whole is governed by a national Board which includes the elected Chair from each State/Territory Division as well as representatives elected directly by members. 

ACROD is the Australian representative of the international peak disability agency Rehabilitation International. 

*    *    *

ACROD welcomes the opportunity to make a submission to this Inquiry. The comments contained in this submission relate principally to non-government non-profit organisations involved in the provision of disability services, and to ACROD itself as the representative body of such organisations.

Both the Issues Paper and the Prime Minister’s statement released with the Terms of Reference allude to the need to modernise the definition of a charity - to bring it in line with contemporary social and economic conditions which are pertinent to the operation of charitable organisations. ACROD supports this aim.

At the same time, the Inquiry is required to consider a range of usages of ‘charity’ and related terms, including popular usage. It is worth noting at the outset that, just as legal definitions of ‘charity’ lag behind contemporary practice, so, in some key respects, does the general public’s understanding of charities. While the public has a high regard for charitable organisations, it is largely unaware of the modernisation of organisational structures, philosophies and practices which has taken place in recent decades. The public image of a charity still tends to be of an organisation which, through the efforts of volunteers and the contributions of philanthropists,  provides food, clothing, shelter and care to needy people.

Direct assistance to people in need, volunteers and philanthropic contributions are all part of the life of modern charities, but there is much more to them than this. A definition which reflects popular usage is unlikely to reflect adequately the increasing professionalism, evolving philosophies of service delivery and expanding range of activities of contemporary non-profit disability service organisations. In this context, ACROD urges the Committee of Inquiry to take into account the following:

Pressure to undertake commercial activities

Disability service providers are under increasing pressure to engage in income-generating commercial activities in order to subsidise their service provision. This pressure has a number of sources:

1.
A climate of fiscal restraint among governments of both major parties, combined with increasing cost pressures. For example, since 1996, providers of disability employment services have been subject to an annual ’efficiency dividend’ (or funding reduction) on their Commonwealth Government grant which now totals 7 per cent. The indexation of government grants – State and Federal - consistently trails behind the unavoidable cost increases experienced by non-profit disability organisations. Commonwealth indexation in 2000 was 1.9 per cent, whereas Average Weekly Earnings rose by 4.6 per cent over the past year. While disability service providers commonly rely on volunteers in some capacity, they increasingly depend on trained professionals to provide the quality of services required by their clients. 

Disability service organisations are also having to absorb new tax compliance costs generated by the introduction of the New Tax System. Previously, the charitable welfare sector - unlike the private sector - was largely uninvolved in the tax system. Now, most organisations have had to import expertise and new information systems to comply with the new tax regulations, and their capacity to subsidise services through money made or saved on, for example, the re-sale of cars has disappeared.

2.
Demand for disability services far exceeds the level which can be met by current levels of government funding. In 1999, a paper released by the National Disability Administrators (representing all Australian governments) estimated that meeting demand for disability accommodation, day services and respite would require an injection of an additional $294 million a year nationally. Although additional funding has been provided by the Commonwealth and State Governments since then, substantial unmet need remains. Nationally, only around 6 per cent of people with a profound or severe disabilities receive an employment or day activity service. And demand is growing at a significant rate: the Australian Institute of Health and Welfare estimates that by 2006 the number of Australians with a profound or severe disability will increase by 11.6 per cent to 1.33 million people.

3.
Competition for philanthropic funds is intensifying. Raising voluntary contributions requires greater investments of resources, to the point where some organisations barely break even on fund-raising.

4.
Increasingly, governments expect non-government organisations to find alternative sources of funding to subsidise their service provision. (The expectation that ACROD will become increasingly less reliant on the Commonwealth Government is explicit in our Funding and Service Agreement.) Government funding of services is substantially less than the cost of providing services. Nationally, the gap between government funding for each government-provided disability accommodation and care place ($62,500 a year) and government funding for each place provided by a non-government organisation ($34,700 per year) averages $27,800 – an 80 per cent gap. Some of this gap is accounted for by the greater efficiency and staffing flexibility of non-government providers, but much of the gap must be filled by organisations finding alternative sources of income generation to subsidise their funding from government.

5.
For reasons including the cost savings outlined above, governments around Australia are increasingly reliant on the non-profit sector to deliver disability services. Governments recognise that non-government service providers are typically more open to innovation, more responsive to individual needs and less encumbered by bureaucracy than government services; they are also more likely to be mission-driven and better at inspiring staff commitment. Governments also wish to avoid the conflict of interest which can arise when a service is both funded and delivered by government. Governments thus have a key interest in maintaining a viable and robust non-government sector. 

6.
Social entrepreneurship is a growing trend internationally and the encouragement of innovative social partnerships between business enterprises and community service organisations is one of the key directions recommended by the Welfare Reform Reference Group and endorsed by the Federal Government. Social entrepreneurship can mean diverse things, but includes the establishment of an income-generating business or commercial partnership related to the charity’s core business – for example, charging wealthy people for the use of serviced apartments in one part of the city in order to subsidise free accommodation for homeless people in another. 

Any definition of a charity which limited the opportunities or incentives for disability service organisations to pursue commercial activities in order to subsidise their service provision would be a retrograde step: it would either increase the dependence of charitable organisations on government and thus the burden on tax-payers, or it would reduce the services available for people with disabilities - the need for which already far exceeds the supply. 

A modern definition of a charity should allow commercial activities if those activities assist an organisation to achieve its charitable purpose.

Competitive Neutrality?

As governments shift their funding models from grant allocation to purchasing outcomes through competitive tendering, direct competition between non-profit and for-profit organisations is more common. Some economists wedded to the principle of competitive neutrality believe that the tax concessions available to charitable organisations give them an unfair advantage in such a situation.

In fact, the different treatment of charities and private sector companies has considerably diminished under the New Tax System (a number of taxes such as the Wholesale Sales Tax, from which charities were exempt, now no longer exist). This weakens the competitive neutrality argument.

Further weakening that argument is the reality of ‘market failure’ in the provision of disability services. Eliminating the tax concessions available to non-profit providers of disability services may create a ‘level playing field’ but it would also be an empty field. The reason that for-profit companies are rare among disability service providers is because of the poor potential profit margins rather than any lack of competitive neutrality. (According to a recent report on supported employment services for people with disabilities, A Viable Future, prepared by KPMG for the Commonwealth Department of Family and Community Services and ACROD, “only 53% of the industry breaks even or is able to return a profit.”)    

Partial or Full Charitable Status?

One option canvassed in the Issues Paper would enable an organisation to obtain charitable status for some of its activities, but not for others. At present, in common law there is no such thing as an organisation which is only partly charitable. An organisation is either a charity or it is not. 

Requiring an organisation to have multiple statuses would be complex to administer (both for Government and for non-government organisations). It would conflict with the principle of simplicity - which, at least initially, was one of the reform principles which guided the development of the New Tax System - and it would create additional compliance costs for organisations.

It would also deny the integral nature of organisations. Although a disability service organisation may engage in a range of activities, in practice it is guided by a single mission. Commercial arms are not autonomous: they are set up to complement and maintain the viability of other parts of the organisation. Disentangling the connections between the different arms of an organisation would be difficult and artificial.

Charitable status should be assigned to an organisation as a whole, not some of its parts only.

Nature or Purpose?

The Issues paper questions whether an organisation’s charitable status ought to depend on the nature or purpose of its activities.

If activities were assessed by their nature, distinguishing between for-profit activities and not-for-profit activities would be problematic. There is little difference in the nature of their services between private-sector and community-sector aged care nursing homes (to take an example from a sector in which for-profit operators are more common than in disability services).

However, an important difference emerges once purpose is considered. Private providers will only supply a service if it generates a profit. There are few private-sector providers in disability services because the potential profit margin is too small. A non-profit charity, by contrast, has service provision as its primary purpose – if it makes a surplus that goes into subsidising further services. That is a difference in purpose, not nature.

Arguably, the difference in purpose has an effect on the range and quality of services provided. If the purpose is service provision rather than profit, then corners are less likely to be cut and an organisation may decide to continue to provide a service which clearly meets a need even though direct funding for that service fails to cover the cost of delivery. 

Increasingly, as the workload of charitable organisations in the disability sector grows (in response to rising demand and the outsourcing of government services), they are expected to be run like businesses. Governments and donors expect accountability, transparency and efficiency in the handling of funds. The management and boards of large charitable organisations typically contain considerable business expertise and insist on the application of business management principles in the operation of their organisations.

The report A Viable Future explicitly identifies the need for supported employment organisations to maintain a ‘dual focus’ – financial viability through commercial activity and sound management and quality service provision to people with disabilities. Indeed, supported employment organisations are now known (by Government) as ‘business services’.

The fact that charitable organisations may increasingly look like businesses and have to compete against businesses for government contracts, however, need not detract from their charitable purpose. Were supported employment organisations to be run with purely business objectives, the disability profile of their work-force would soon diminish, if not disappear, and employees with the highest support needs would be the first to go. The reason that does not happen is because the business is not an end in itself – it is a means to ensure the continuing provision of services to people with disabilities. 

Notably, the many business people who donate their time and skills to assist charitable organisations by serving as board members would not do so were the purpose of the organisation not charitable. Such organisations harness community goodwill in a way that no government or private-sector entity can. 

The purpose rather than the nature of an organisation's activities ought to determine its charitable status. 

Indirect Service Provision
The definition of a Public Benevolent Institution which has emerged through case law and is contained in the Draft Taxation Ruling TR 2000/D14 states that to qualify as a PBI an organisation must provide direct relief (of poverty, sickness, suffering, disability etc). This is a limited definition. In reality, disability service organisations increasingly engage in the provision of indirect services – in particular, advocacy and information services. 

Of course, the provision of direct assistance continues and is essential. But, as the Issues Paper itself notes, there is "a movement within the sector towards a greater focus on self-help, prevention and advocacy activities, and a less predominant emphasis on the provision of direct assistance."

This reflects an important philosophical shift in recent decades toward a less paternalistic model of service provision which aims to maximise people’s independence, and enable them to exercise their own choices and advocate on their own behalf. Providing people with the skills, information and confidence to help themselves is not only good practice, it is consistent with the Federal Disability Services Act (and State Disability Acts).

The Industry Commission’s 1995 report on Charitable Organisations also commented critically on the limitation of the current definition’s focus on direct relief:

“By focussing on the direct relief of poverty, sickness, destitution and helplessness, the current definition excludes a wide range of work of a preventative, advocacy or self-help nature. Despite the fact that they may be more beneficial in the long term than direct relief, such works are denied a number of significant taxation benefits.” 

A definition of charitable activity should include indirect service provision of a preventative, advocacy or self-help nature.

Rights rather than compassion
The current definition of a PBI is anachronistic in a second respect. It applies only to organisations which respond to conditions which “arouse compassion in the community”. Compassion easily slides into pity and the Concise Oxford Dictionary defines ‘compassion’ as “sympathetic pity”. Pity is an attitude one feels for inferiors. Most people with disabilities would prefer respect from the community and recognition of their equal rights, rather than compassion or pity.

Influencing Public Policy

An extension of the argument that the definition of a charity or PBI should encompass indirect assistance is that, under certain conditions, a charity should legitimately be able to engage in seeking to influence public policy.

A key insight of the disability rights movement is the extent to which disability is contextual: a person's capacity to participate socially and economically is limited not (or not only) by a disability, but by the social, economic and legal environment. Just as the most effective and – in the long-term – most efficient way to assist a person in a wheelchair is to modify the built environment so as to allow ease of access to buildings etc, so an effective way to assist people with disabilities generally is to remove the legal, social or economic barriers which prevent them from participating as full citizens.

By limiting charitable activity to direct assistance the definition of a PBI precludes seeking to effect such changes.    

A more enlightened view is put by the UK Charity Commission in its paper Political Activities and Campaigning by Charities (September 1999), which interprets rather than seeks to change the UK law. The paper states:

“A charity may seek to influence government or public opinion through well-founded, reasoned argument based on research or direct experience on issues either relating directly to the achievement of the charity’s own stated purposes or relevant to the well-being of the charitable sector.” 

The Charity Commission excludes from its definition of ‘charitable activity’ campaigning on behalf of a political party. It also excludes attempts by an organisation to persuade government or the public by the use of material which it knows to be inaccurate or distorted or which relies solely on emotional appeal.

Thus, as long as a charity employs well-researched and reasoned arguments and supports or opposes a policy rather than a political party, it is free, the Charity Commission argues, to engage in activities such as:-

· analysis and comment on election promises;

· opposition to or promotion of a change of law or public policy;

· responding to Green and White Papers;

· joining an alliance of organisations in a campaign (as long as the alliance engages in no activities which would be improper for the charity alone to engage in); and

· participation in a demonstration (as long as it involves only the provision of argument and information through distributing leaflets, for example)

To qualify as charitable, all these activities must serve the charitable purpose of the organisation.

A charity, the Charity Commission says, is also free to conduct research – again, as long as it is undertaken honestly and objectively, using a methodology appropriate to the subject matter.

The Charity Commission’s approach is flawed in one respect. While reliance on rational argument, honest presentation of facts and thorough research is sound practice for any organisation seeking to influence public policy, it is difficult to enforce by law (and thus may more properly belong in an organisation’s own code of practice than in the law). At what point can we say that a statement appeals primarily to our emotions rather than our reason?  How would such a law judge Martin Luther King’s famous ‘I have a dream’ speech? The arena of open public debate is a better place than a court of law to which to leave the exposure of an organisation’s distortion of facts or use of emotive argument.  An organisation publicly exposed as intellectually dishonest would be punished by a loss of reputation, credibility and influence.

While broad enough to allow activities designed to influence public policy, the definition of a charity should exclude organisations seeking political office and organisations which campaign for a political party rather than a policy.

The definition of charity should encompass organisations which seek in a non-partisan way to influence public policy and public opinion, as long as their activities serve their charitable purpose.
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