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Executive Summary

The Sydney Symphony Orchestra welcomes this inquiry into the definitional issues of charity and related organisations.

1. The Sydney Symphony is Australia’s flagship orchestra, operating as a not-for-profit arts organisation in a competitive entertainment sector.  As Australia’s leading orchestra, we play an important leadership role in music education, artist development and artistic excellence.  Our income is derived from government subsidy, box office and orchestral hire fees, private donations and corporate sponsorship.

2. The Sydney Symphony is exempt from income tax, receives concessions on GST and FBT, and can offer tax deductibility on donations.

This status is essential for the operations of Sydney Symphony and indeed the not-for-profit cultural sector.  

3. The current definition of charity is confusing and inconsistent, particularly for cultural organisations.  The eligibility and criteria is not clear and different categories in legislation often overlap.

4. The Government recognises the value of the Arts sector through direct and indirect support and has recently reaffirmed its commitment to the sector with increased funding through the Major Performing Arts Inquiry.  

As a Major Performing Arts Company funded through the Australia Council and the NSW Government, our activities and financial viability are closely monitored.  With Government support the Sydney Symphony Orchestra has become Australia’s flagship orchestra playing a leadership role in the cultural life of our community.

5. While the Issues Paper did not focus on the not-for-profit cultural sector, it did indicate that the issues raised were not exhaustive and welcomed comment on further issues.

The Sydney Symphony believes that the cultural sector would benefit from a consistent legal framework and interpretation. In particular, a definition of charity that gives a clear consideration of the cultural role of our sector would benefit the sector and aid the growth of community business partnerships. This Inquiry presents the not-for-profit cultural sector with an opportunity to have our present status not only preserved but also strengthened.

Background on the Sydney Symphony

Sydney Symphony Orchestra Holdings Pty Ltd is a proprietary limited company and wholly owned subsidiary of the Australian Broadcasting Corporation.  It is a not-for-profit arts company dedicated to presenting symphonic music of the highest quality.  The Sydney Symphony has seen phenomenal growth since its corporatisation in 1996, developing as Australia’s flagship orchestra.

The Sydney Symphony performs more than 140 concerts a year, to audiences of more than 400,000 people and regularly tours internationally. The Sydney Symphony’s 106 full-time musicians are led by Edo de Waart, Chief Conductor and Artistic Director, appointed in 1993.  The Symphony employs 40 arts administrators, up to 400 casual musicians and there are more than 135 volunteers who donate over 1400 hours of their time providing assistance in the Orchestra’s head office and at special performances.

As Australia’s leading orchestra, the Sydney Symphony has an important responsibility for the cultural life of the Australian community, playing a leading role in music education, artist development, arts administration training and the promotion of Australian artistic excellence both in Australia and on the international stage.

The Sydney Symphony’s total annual income of $21.8million is derived from Government funds (46%), concert ticket sales (35%), private sector donation and sponsorship (13%) and performance fees (6%). 

Environment

The Sydney Symphony is exempt from income tax, receives concessions on GST and can offer tax deductibility on donations.  This status is essential for the operations of Sydney Symphony and indeed for the not-for-profit cultural sector as a whole, to achieve its objectives without increasing the demands placed on direct Government support.

The sector in which the Sydney Symphony operates is characterised by strong competition for funds.  Although at this stage not our primary source of income, private donations are becoming increasingly significant and are an integral component of our funding.

The Sydney Symphony is operating in a commercial environment where costs continue to increase.  However in the coming decade, Government funding will hopefully keep pace with inflation but remain relatively static in real terms. This will mean increasing pressure to increase revenue streams from performance and other activities and an increasing reliance on corporate and individual support.

Private supporters need to receive continuing tax incentives if this area of income generation is to grow. The Sydney Symphony’s development of corporate support, aided by tax incentives, supports the Government’s encouragement of business community partnerships. 

Accountability

The Issues Paper raises the area of accountability. The Government has recognised the value of the Arts sector and recently reaffirmed its commitment through the Major Performing Arts Inquiry.  As a Major Performing Arts Company funded through the Australia Council and the NSW Government, our activities and financial viability are closely monitored with annual reporting against key performance indicators.

Although continuation of Government support is contingent on our success, the purpose of this scrutiny is to ensure the financial viability and health of the Sydney Symphony and not-for-profit Arts sector.  

Growing Community Contribution

Since 1995 the Sydney Symphony’s continued growth has been reflected in a broadening and deepening of activities.

Our not for profit core purpose of performing the highest quality symphonic music is complemented by a range of other activities.  These include 

i. fund-raising activities that increase financial support for the Orchestra and 

ii. altruistic activities driven by cultural responsibility as Australia’s leading orchestra.  

Both types of activities are undertaken to support our core purpose.

Our altruistic activities reflect our strong commitment to nurturing Australian talent, music education, access and contributing to the musical life of the Australian community.

For example, the Sydney Symphony has developed a highly valued and mentoring music education role, offering extensive programs to schools, teachers and tertiary students and offering advice and guidance for music educators. The Sydney Symphony is committed to the professional development of musicians of all ages, providing teachers access to the latest tools and techniques for students to gain maximum benefit from their music experiences. 

Our education program extends from early childhood to programs for our older subscribers. 

In 2000:

· more than 100,00 people participated in the program overall;  

· More than 55,000 people of all ages attended 170 pre-concert talks;

· 23,000 school children in Sydney and Regional NSW attended schools concerts designed for their age group; 

· more than 5,000 school children in Inverell, Moree, Gunnedah and Tamworth attended regional concerts and music workshops

· 350 NSW primary and secondary teachers attended professional development talks; 

· 65% of the Audience to our new series - Adult Themes - MA was experiencing the orchestra for the first time.

The Sydney Symphony is also committed to giving access to the widest audience.  This takes the Orchestra on regional tours around New South Wales, interstate and overseas. 

Purpose or Activity

The sole or dominant purpose test has been raised as a particular issue in the Issues Paper.
All our activities, whether commercial or not, are directed towards our core not-for-profit purpose.  The environment in which the Sydney Symphony operates drives the organisation to undertake some commercial activities in order to perform our core purpose effectively.

Recent rulings by the ATO indicate a tendency to consider activities in isolation from the overall purpose of a not-for-profit arts company.  If the definition was based on activity the ATO may pursue this view, determining what activities our sector could carry out while still maintaining our tax-free status.  The effect would be beyond the resources of most of the sector to administer. It would in effect mean that income raised through activities such as fundraising functions aimed specifically at subsidising our core not-for-profit activities, would be potentially taxable. 

It would undermine the Government's aim of encouraging the not-for-profit arts sector to become more financially self-reliant. 

Therefore Sydney Symphony believes that for the not-for-profit Arts sector definitions should be based on the purpose of the totality of activities, as it is currently, rather than the nature of the activity.  

Consistency

The definition of charity is relevant to the Sydney Symphony in relation to our tax status and fundraising.  The relevant legislation is the Commonwealth Income Tax Assessment Act 1997 and the NSW Charitable Fundraising Act.

At Commonwealth level the Sydney Symphony is exempt from income tax, receives concessions on GST and FBT, and can offer tax deductibility on donations.

At the State level, the Sydney Symphony receives exemption from pay-roll tax and has authority to fundraise.

However, there is inconsistency of terminology applicable to not-for-profit cultural organisations and there is overlap between categories into which an entity may fall.

The Sydney Symphony has endorsement from the ATO as an Income Tax Exempt Charity for GST for charitable purposes in education and culture.  The Department of Communications, Information Technology and the Arts confirms that organisations listed on the Register of Cultural Organisations, such as the Sydney Symphony, fit into the category of ‘other purposes beneficial to the community’.  In NSW the Sydney Symphony is permitted to fundraise due to our charitable purposes in the following areas: provisions of scholarship, bursaries and prizes; education of the public generally; nurturing of public taste in aesthetic matters; protection of the national heritage; and establishment in life of young people.

This inconsistency can lead to confusion in application and interpretation.

Income Tax Concessions

The main concessions in the Income Tax Assessment Act are an exemption from income tax (including capital gains tax), and deductibility for donations made to the entity or fund.

With the rewrite of the income tax law in the Income Tax Assessment Act 1997 (ITAA97), the relevant provisions are as follows:

· Exemption from income tax
Division 50

· Deductibility of Donations
Division 30

There is interlinking between Division 30 and Division 50 but there is no real consensus between the two.

Interestingly, the term “charity” is rarely used in the ITAA97 as a defining concept.  Rather, the concessions have been built up around various concepts relating to purposes beneficial to the community (charitable or not), which are set out in categories specifically included in the legislation.  

Although some of those categories encompass the term “charity” (eg charitable institutions), this is but one of the types of entities to which concessions are available.  Further, the government has extended tax concessions to organisations that are not considered to be charitable.

Although the term “charity” is not found in Division 30 of ITAA97, the following terms/phrases are found in Division 50:


“charitable institution” - item 1.1 of s50-5


“fund established .. for charitable purposes” - item 1.5 ff of s50-5.

As these terms are not defined in the legislation, recourse to common law is necessary to determine which institutions or funds will come within the scope of these terms.

Income Tax Exempt

There are two main groups of income tax exempt entities under Division 50:

· charities; and

· other non-profit organisation and government bodies.

Deductibility of Donations

The deductibility of donations is governed by Division 30.  There are various categories of recipients listed in tables contained in this division.  From 1 July 2000, all recipients which fall under Division 30 need to be endorsed as a Deductible Gift Recipient (DGR) under Division 30-B of ITAA97 unless specifically named in one of the tables contained in Division 30.  If DGR endorsement is not obtained, donations will not be able to be claimed as an income tax deduction by the donor.

The categories do not match up precisely with the categories found in Division 50.  This in itself causes confusion.  Further, although Division 50 sometimes refers to endorsement under Division 30-B to be satisfaction of some additional conditions, the DGR and ITEC process is quite separate.

Of particular interest is the fact that the term “charity” is not used in Division 30, other than by implication through the inclusion of the term “public benevolent institution”, far more specific than just ‘charity’.

Cultural Organisations

Section 30-100 lists public funds that are on the register of Cultural Organisations under Division 30-F.  Many arts organisations are specifically listed in this regard. 

Subdivision 30-F requires that the Department of Communication and the Arts maintain a register of cultural organisations.  The requirements for listing on this register are that the organisation must:

· be a body corporate, co-operative society, trust or an unincorporated body established for a public purpose by the Commonwealth, a State or a Territory: s30-300(1).

· have as its principal purpose the promotion of literature, music, a performing art, a visual art, a craft, design, film, video, television, radio, community arts, Aboriginal arts or movable cultural heritage: s30-300(2).

· maintain a public fund: s30-265(2);
· have agreed to comply with any rules that the Treasurer and the Minister for Communications and the Arts make to ensure that gifts made to the fund are used only for its principal purpose;
· not act solely as a conduit for donations to other organisations;
· transfer surplus assets to another registered fund if wound up; AND
· not pay any profits or property to members.
The ATO does not have responsibility for determining which entities or funds will be placed on the register of cultural organisations.  Applications are made to the Minister for the Arts, who makes recommendations to the final decision maker, the Assistant Treasurer.  

FBT

As a non-rebatable organisation the Sydney Symphony does not generally receive FBT concessions. However, in relation to car parking benefits provided by certain non-profit bodies Sydney Symphony an FBT concession as a charitable institution (FBTAA 1986 Sn 58G(2)).

GST

The Sydney Symphony receives a GST concession as a ‘gift deductible entity’ (ie listed on the Register of Cultural Organisations) based on the 75% rule contained in subparaph 38-250(2).  The subparagraph reads as follows:

   “A supply is GST-free if:  

(a) the supplier is a charitable institution, a trustee of a charitable fund, a *gift-deductible entity or a *government school; and 

(b) the supply is for *consideration that: 

(i) if the supply is a supply of accommodation - is less than 75% of the cost to the supplier of providing the accommodation; or

(ii) if the supply is not a supply of accommodation - is less than 75% of the consideration the supplier provided, or was liable to provide, for acquiring the thing supplied.”

Conclusions

The competitive environment in which the Sydney Symphony operates will continue to put pressure on all revenue streams, particularly those reliant on indirect support through tax incentives.  

It is essential that the tax free and tax deductibility status of the Sydney Symphony is preserved to ensure the continued financial viability of the Orchestra by among other things, the building of reserves to strengthen our financial position.  

This status supports the major aim of the Government’s Major Performing Arts Inquiry which was to ensure the long term financial viability of the not-for-profit arts sector.

A recent study for the Australia Council clearly showed that Australians value the arts.  It also showed that a majority of Australians believe business should offer more support.  Tax incentives help deliver this support and the Government’s community business partnership approach would be supported by clarity and a specific provision for the cultural sector in this regard.

Any change to this status would have a profoundly detrimental effect on the Sydney Symphony and the not-for-profit cultural sector as a whole.

All cultural organisations would benefit from a consistent legal framework and interpretation and the Sydney Symphony views this Inquiry as an opportunity to ensure the current status afforded the not-for-profit cultural sector is strengthened through specific definitional reference.
The Sydney Symphony favours a definition enacted in legislation encompassing the not-for-profit cultural sector and based on purpose rather than activity.

Proper definition of this sector would be appropriate in view of the ongoing Government support to the cultural sector and it would reaffirm the valuable role it plays in Australia’s cultural life.
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