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18 January, 2001
Inquiry into the Definition of Charities 

and Related Organisations 

C/- The Treasury

Parkes Place 

PARKES

ACT 2600

Dear Sir/Madam,

Re: Community Aid Abroad-Oxfam Australia submission  to the Government Inquiry into the efinition of Charities and Related Organisations 

Community Aid Abroad-Oxfam Australia welcomes this opportunity to respond to the Government’s Inquiry into the Definition of Charities and Related Organisations.

Community Aid Abroad-Oxfam Australia is an Australian Non-Government Development Organisation (NGDO) raising over $20 million a year, supported by 10,000 volunteers and 20,000 committed donors, that employ 200 staff world-wide, funds over 500 development projects overseas and with indigenous Australians, and responds rapidly to emergencies anywhere in the world. Community Aid Abroad Oxfam Australia integrates its development programming and response to emergencies, with an advocacy and education program directed towards influencing the policies of organisations such as the Australian government, multi-lateral institutions such as the World Bank and private sector groups. Importantly, for the purposes of this enquiry, it should be noted that this advocacy program is funded by non-tax deductible donations.

Community Aid Abroad-Oxfam Australia has two wholly owned subsidiaries; Community Aid Abroad Trading which manages shops, a mail-order catalogue and a responsible tourism travel agency, and a development consulting arm, International Development Support Services. Group turnover is $45 million.

We also have an Ethical Investment Trust, managed in partnership with the Bendigo Bank.

Community Aid Abroad-Oxfam Australia is the Australian member of Oxfam International, a network of eleven organisations working  in more than 100 countries throughout the developing world. Oxfam International is committed to a rights based approach to alleviating poverty and engages in development programs and advocacy to meet that objective.

Introduction 

Community Aid Abroad-Oxfam Australia believes that the Government’s objective should be to enable disadvantaged and marginalised people in Australia and overseas to fully enjoy their human rights, (economic, social and cultural rights as well as civil and political rights,) according the United Nations Charter and according to the relevant Covenants. The definition of Charity should therefore support and be consistent with that aim.

Community Aid Abroad-Oxfam Australia is strongly committed to the concept of addressing poverty and disadvantage within the United Nations human rights framework, through programs which are based on a partnership of mutual co-operation with poor communities to achieve sustainable development. This means a commitment to mutual responsibility and working together to avoid welfare dependency.

Community Aid Abroad-Oxfam Australia’s experience from many parts of the world is that unless poor people control their own development then they are doomed to welfare dependency and continuing poverty. Eradicating poverty on a sustainable basis requires programs that strongly involve the beneficiaries in decision making and implementation. The Australian Government has recognised this for many years though AusAID’s definition of Development. This definition reads as follows:

An organisations that “.. aims at the constant improvement of the well-being of the entire population and of all individuals on the basis of their active, free and meaningful participation in development and in the fair distribution of the benefits that result from this process.”
We argue that this definition is in stark contrast to current definitions of Charity.

But self-help alone is not enough. Poverty is structural and whether it is based on macro-economic issues like third world debt or the entrenched racism which affects indigenous peoples in many counties, the poor alone cannot overcome it. It is here that people and governments in the developed world – those with the power to address these issues – have a responsibility to work for change. Currently, donations for public advocacy on poverty issues do not enjoy tax-deductibility, despite the fact that such advocacy can be (and often is) far more effective than direct poverty programs. This is nonsensical and should be addressed by the Inquiry.

It is an extraordinary anachronism that the current definition of poverty, established in the reign of Queen Elizabeth the First, remains the basis of charitable activity in the new millennium. The current definition does not take account of human rights (which have now been with us formally for fifty years) poverty-focussed advocacy, the idea of working in partnership (as opposed to direct service delivery) or the complex commercial context which confronts the charity sector.


Community Aid Abroad-Oxfam Australia does not in anyway denigrate the concept of “charity”, which comes from a universal and deeply human response to suffering and distress. Rather we seek in this submission to ensure that support for the charitable impulse is not confused with a definition of what should constitute charitable activities, i.e. strategies and approaches to alleviate poverty and injustice. 

Most if not all Australian charities exist because ordinary Australians care about a wide range issues; poverty, human rights, the environment, animal welfare and disabilities. They forego income and time to ensure that the rights and needs of these groups are met in the most effective way possible. That is what the definition of charity should encompass.

Objectives for the outcome of the Inquiry

We believe that implementation of our response to the Government’s Inquiry should create a framework that 

· is in line with modern social needs and conditions

· articulates the essential characteristics of a charity 

· is more coherent, consistent and  simpler to administer

· is more flexible in response changing social demands on charities

This would serve to underwrite a more relevant fundraising and legal environment in which to encourage altruism and volunteerism from the Australian community.

Summary of recommendations 

We have focussed on options for change and on those issues we see as most critical, stimulated by the Issues Paper. Detailed responses to questions raised in the consultation document are contained in Appendix A. We draw your attention in particular to the points summarised below

· the definition of charitable organisations should be based on the purpose of the activities

· today’s economic environment  dictates that charities pursue a broad range of fundraising activities, including  commercial activities in support of their dominant purpose

· the  definition of a PBI needs to be brought up to date to be relevant to the modern social and economic environment

The aim of our response is to propose effective and workable recommendations that modernise

· the definition of what is charitable to embrace education  and advocacy activities undertaken in furtherance of charitable aims

· the definition of what is charitable to embrace community development activities for  Indigenous Australians

·  the definition of what is charitable to include activities which indirectly address our charitable aims, such as promoting ethical standards in business and corporate responsibility

We believe that implementing the measures above would provide Australia with a modern, relevant and effective regime for charitable organisations to meet both the needs of their clients and partners, and the wishes of the community in general. We would welcome the opportunity to discuss these with you in more detail.

Yours faithfully

Jeremy Hobbs

Executive Director 

Community Aid Abroad-Oxfam Australia 

c.c. ACFOA

APPENDIX A

Attributes, purpose and behaviour of the sector in the current environment, which have relevance for the definition of charities and related organisations  

Over the last ten years there have been a number of important changes in the social and economic environment affecting the “attributes, purpose and behaviour” of Community Aid Abroad.

Most significant are:

· Changing relationship between Community Aid Abroad-Oxfam Australia and our counter part organisations.
Much of Community Aid Abroad’s development and emergencies program is implemented by counterpart organisations, generally local non-government and community organisations. In the last decade there has been a move away from funding specific individual projects to funding thematic programs. This is line with contemporary international trends and thinking, from the official development agencies such as the World Bank and many governments, from non-government organisations and from the private sector philanthropic foundations like the Ford Foundation.

This trend has had implications for the way we run our development program as well as for our marketing and reporting to donors. Increasingly our program has become a focus for innovation and learning and less focussed on service delivery. In seeking to have maximum impact against poverty, organisations like Community Aid Abroad-Oxfam Australia are using their scarce resources to find the best methodologies in program design and management. Equally importantly, we seek to understand how local and regional factors (such as access to markets, or poor governance) work against the poverty alleviation measures being undertaken in projects.

· Changing nature of the development challenge

Increasingly many of our counterpart organisations are prioritising advocacy and capacity building in addition to direct service delivery. Many southern (developing country) non-government organisations are finding that advocacy is more effective than direct service delivery programs, many of which are too small to have impact on the scale required, however well designed and managed. Furthermore they believe that effective advocacy enhances good governance and leverages resources that governments should be providing anyway. Capacity building is long-term investment in the ability of communities to control their own development, take responsibility for the future and is fundamental to sustainable poverty alleviation. It often, but not always, builds upon direct service delivery.

Additionally there is strong demand from some of our donors for an increasing advocacy focus in Community Aid Abroad-Oxfam Australia ’s work in Australia. This pressure from donors is matched by the expectations from many official and private sector bodies that NGOs like ours will be available for detailed policy dialogue. Currently Community Aid Abroad-Oxfam Australia’s advocacy program is funded by non-tax deductible donations.

Another external factor that has affected Community Aid Abroad-Oxfam Australia ’s work has been the increasing number of complex humanitarian emergencies. Both our counterparts and the Australian public expect that we will be lending assistance, responding to major emergencies of widely diverse character. Additionally there is an expectation that, where appropriate, our response will include not just the provision of relief assistance but also advocacy to groups such as the United Nations and its agencies, and to the Australian Government. [In the last two years Community Aid Abroad-Oxfam Australia has responded to emergencies in Papua New Guinea (the tsunami), East Timor (leading up to and following the self-determination ballot), Central America (Hurricane Mitch), the Balkans (war in Kosovo), Ethiopia (drought) and Mozambique (floods.)]

Even in these emergency programs where Community Aid Abroad-Oxfam Australia is involved in direct provision of relief, the intention is to avoid creating dependency and move into long term development as soon as appropriate.

Advocacy has become an important aspect of emergency relief, with the potential to save millions of lives, especially where early intervention leads to preventative measures. 

· Increasing competition for donor support. 
Competition in the not-for-profit sector has increased enormously. There are more charitable organisations attracting more support from the Australian community.

With the reduced role of the Government in many social welfare and education areas, and with the increasing fundraising sophistication of the voluntary sector, competition has become much greater. One outcome of increased competition has been the pressure on very small charitable organisations. Many are likely to fold in the coming years because they do not have the economies of scale to compete. This is not necessarily desirable as small agencies can provide specialised services that can be very responsive to community needs, even if they are not commercially viable.

Any change to the definition of charity therefore, should not create impediments for charities and should provide incentives for greater philanthropic activity.

Community Aid Abroad-Oxfam Australia also recognises that the definition needs to prevent bogus or quasi-charities from flourishing. This would increase competition without any community benefit.

· Increasing receipt of Government funds

An increasing proportion of Community Aid Abroad’s income in recent years has been sourced from the Australian Government, through its overseas aid agency AusAID. We welcome this support which comes in three main forms – through the Australian Non Government Organisation Co-operation Program  (ANCP) with its matching grants based on the level of development expenditure, country and thematic windows and humanitarian response. 

This trend, while positive, has implications for our agency’s relationship with AusAID as well as for the resources we are obliged to commit to administration and financial management. It is important that a development organisation like Community Aid Abroad-Oxfam Australia which undertakes advocacy is independent and does not become simply a sub-contractor of government. We would argue that the significant improvements in the Australian aid program have come about in part through effective advocacy by NGOs like ours and through dialogue between NGOs and the government. 

This can only be beneficial to poor communities. Thus we would argue that such advocacy is a critical part of the role of non-government organisations and should be able to be funded through tax-deductible donations.

· Increasing external scrutiny

Community Aid Abroad welcomes the increasing public examination of the NGO sector and in particular the focus on our impact and effectiveness. The last decade has seen an increase in both formal scrutiny – such as AusAID’s accreditation process – and public scrutiny, especially through the media. We commend to the Inquiry the formal processes between AusAID and the NGDO sector, through the Committee for Development Co-operation (CDC), and the ACFOA Code of Conduct, both of which make the rights and responsibilities between the Federal Government and charities clear. Both the CDC and the Code of Conduct take as a basis the AusAID definition of Development, which has been agreed upon across the industry. (This definition states that a development organisations is one which “… aims at the constant improvement of the well-being of the entire population and of all individuals on the basis of their active, free and meaningful participation in development and in the fair distribution of the benefits that result from this process.”)
We are unaware of a similar structured relationship in the domestic welfare sector. Such processes are as important as the legal definitions, as they spell out in a practical way, the interpretation of the definitions.

· Development of global networks

Community Aid Abroad is the Australian member of Oxfam International. This global network of eleven agencies in with development programs in over 100 countries was founded in 1995. Its establishment reflected the challenges of globalisation and the need for greater collaboration in development programming, advocacy and marketing. In addition to more effective development programming, Community Aid Abroad-Oxfam Australia has thus become part of an international advocacy network which has played a key role in pushing for debt reduction, banning landmines and campaigning for enhanced access to primary education, a critical anti-poverty measure. Again, this highlights the importance of poverty-focussed advocacy which is not recognised as a legitimate charitable objective by the current definition.

· Changing nature of voluntary involvement

Voluntary involvement is critical to Community Aid Abroad’s governance, identity and operations. It is our experience that the nature of this involvement has changed in recent years with a reduced willingness on the part of many to commit to an organisation per se and a greater inclination to associate on an issue or project basis. 

This trend combined with changes to the composition of the labour market, especially with greater participation by women in the paid workforce and increasing hours of work for many, and the greater mobility of the population, has affected the nature of voluntary involvement in charitable work. The balance between voluntary involvement and that of staff has also been affected by the increasing demands for professionalism due to increasing public scrutiny, as outlined above.

We expect the trends outlined above to continue. We see little likelihood of a substantial real increase in the Australian government aid program and this is likely to lead to great pressure on that part of the program which funds NGDOs like ours.

The key changes in Community Aid Abroad-Oxfam Australia’s “attributes, purpose and behaviours” have been as follows:

· Development of an emergencies response

In recent years we have developed an operational emergencies capacity. Amongst other things, this has resulted in us leading Oxfam International’s response to the humanitarian crisis in East Timor and, more generally, responding more proactively to emergencies.

· Increasing focus on capacity building

While service delivery remains an important component in our development programming, as detailed in the response above, in response to a changing relationship with our counterpart organisations we now place a greater emphasis on developing their organisational capacities. A good example is our Indigenous program that focuses on the human resource/leadership building aspects of development rather than project funding.  We believe that this is a legitimate expression of our charitable mandate and far more effective than service delivery in many situations.

· Increasing focus on advocacy
Poverty-focussed advocacy is a significant component of Community Aid Abroad-Oxfam Australia’s program. Yet advocacy work in Australia can only be funded by non-tax deductible donations, making it less attractive to donors, and thus limiting our capacity to build that part of the program. We see this trend continuing, and as stated elsewhere, so long as the advocacy is line with the agency’s charitable purpose, believe it is desirable for it to be funded by tax-deductible donations. Thus a new definition should embrace advocacy related to the purpose of the organisation. Clearly, poverty-focussed advocacy should be non-party political.
Should definitions be based on the purpose of the activities carried out by the organisation only, or on the nature of the activity?

Definitions should be based on the purpose of the activities, in pursuit of the charitable aims of the organisation. Over the last thirty years the nature of the activities of Community Aid Abroad has widened significantly, for example, trading in handcrafts, offering consultancy services, offering ethical investment opportunities. However the purpose of these activities has remained constant and consistent, namely to work with others to alleviate poverty, injustice, distress and suffering. 

To remain dynamic in responding to the demands of our stakeholders, taking up new opportunities as they arise, it is essential that charities be defined first and foremost by their purpose. The nature of the activities should of course be expected to further that purpose.

Should account be taken of multiple purposes, or is it appropriate to rely on the sole or dominant purpose of an organisation in order to define it?

It is appropriate to rely on the dominant purpose, in order to define an organisation. The dominant purpose may be effected through activities of differing nature.

What methodology is appropriate to determine when a purpose is secondary?

This should be apparent from the constitution of the organisation. In terms of what it actually does, this is best achieved through comparisons of the impact pertaining to that purpose. Proxy measures could include outcomes, funds raised and resources deployed.

For organisations, such as religious organisations, that perform a wide spectrum of activities, is it appropriate to define the various activities differently?

As long as the purpose of the organisation is charitable and it acts properly according to not-for-profit principles and/or constitution (e.g. Incorporated Association or Company Limited by Guarantee), then the activities should be regarded as charitable.

Is it appropriate to distinguish between commercial and non-commercial activities undertaken by charities and related organisations?

This is of limited value; it is more important to distinguish between the purpose of the activities, where different. However the commercial activities should be carried out within the not-for-profit governance requirements and should be consistent with those of the main purpose. Subsidiary company Board Directors should be voluntary and no distributions of profits should be made to Directors of subsidiary Boards. All surpluses not required for ongoing operations should be donated to the parent charity. 

When Community Aid Abroad was established in response to poverty in India in the 1950’s it was quickly realised that the most effective and sustainable assistance was helping people to help themselves. Community Aid Abroad Oxfam Australia has consistently taken this approach of supporting programs, which promote a partnership, based on mutual responsibility and self-reliance. Commercial activity was seen as consistent with this.

Community Aid Abroad Oxfam Australia now has two wholly owned, not-for-profit subsidiary companies that donate profits to the parent company in pursuit of its charitable objectives. 

Community Aid Abroad Trading Pty. Ltd. manages a Christmas Mail Order Catalogue and a chain of 15 shops to sell handcrafts from very poor producer groups in the developing world and from indigenous Australian communities. The company also runs a travel agency that promotes responsible tourism in the developing world.

International Development Support Services Pty. Ltd. (IDSS) meets Community Aid Abroad Oxfam Australia’s charitable objectives through making NGDO development experience available to larger development institutions. In the 1980’s we recognised that small non-government organisations like Community Aid Abroad Oxfam Australia may only have limited impact on poverty and so established a consulting arm which aims to bring the experience of people-centred development, gained by non-government organisations into the design and management of large bi-lateral and multi-lateral projects. 

Both subsidiaries have made substantial surpluses over the years that have been donated to Community Aid Abroad Oxfam Australia to support its charitable objectives. Both subsidiaries pay below market rates for staff and, particularly in the case of Community Aid Abroad Trading, makes extensive use of volunteers.

Both subsidiaries doubly meet Community Aid Abroad-Oxfam Australia’s charitable objectives by directly working with poor communities as part of their business; Community Aid Abroad-Oxfam Australia Trading with producer groups and IDSS with project beneficiaries. 

Is there an expectation that charities and related organisations will undertake commercial activities in order to perform their core purpose effectively?

Yes, today’s economic climate require that charities pursue a broad range of fundraising activities in support of their dominant purpose. In an increasingly competitive market for the charity dollar, to do otherwise would limit the fundraising opportunities open to charities.

This is relevant in a climate where governments are trying to encourage corporate/community partnerships and increase the role of business in supporting charitable activity. The Federal Government’s initiatives here go beyond pure philanthropy (or simple donations.) The concept is that of mutual benefit and inevitably there will be partnerships between charities and businesses that look more like a professional commercial activity than a cake stall. Provided that the activity is primarily directed to the charitable purpose this should be supported.

How should these activities be defined and should they have a role in determining the definition of the organisation?

The critical point is not the definition of these activities; rather it is the purpose of those activities. 

There has been considerable debate about commercial activities of charities, with business concerns that charities may have an unfair advantage, in that they do not pay tax, often use voluntary labour and thus can compete on the basis of lower costs

Charities have been cynical about this view – corporate philanthropy remains very under-developed in Australia, especially compared to the US and Europe. A more generous business sector might make charities less inclined to commercial activity, and in this context it is hard to take concerns about unfair competition seriously.

The reality for most charities with commercial arms is that it is very hard to compete. Charities cannot raise share capital to fund growth, cannot take the same level of commercial risks because of their fiduciary duty to donors and beneficiaries, cannot pay commercial salaries and often pay a higher cost of goods where the product is fairly traded. (Part of the rationale for establishing Community Aid Abroad-Oxfam Australia Trading was to ensure fair prices for poor producers.)

There are very few charity-owned businesses of substance that compete directly with mainstream businesses.

Community Aid Abroad-Oxfam Australia contends that if altruistic people wish to run a business on a not-for-profit basis in order to provide a community benefit they should be encouraged to do so.

 The acid test was and should remain; who are the prime beneficiaries of the commercial enterprise and does the activity primarily support the charitable purpose?

Existing definitions of charities and related organisations used in Australia
Is your organisation ‘defined’ as a charity, PBI, religious organisation or community service not-for-profit organisation for the purposes of any law or administrative practice?

Yes, as a charity and as a PBI.

Is your organisation ‘defined’ differently by different agencies or jurisdictions?
Yes, by state legislation and federal legislation.

If so, does operating under different definitions affect your ability to provide services? Does the current definition of your organisation impose any constraints on the ability of your organisation to provide services? Does the current definition of your organisation impose any constraints on your ability to adjust your ‘attributes, purpose and behaviour’ to respond to changing demands?

Yes. It restricts the ways in which we can respond effectively to the needs of our beneficiaries, for example in determining the nature of our advocacy program and the nature of our Indigenous program. It diverts donor monies into additional administration and reporting costs that would not be required under a common definition.

Do current definitions allow regard to be taken of the social and economic environment that your organisation operates in?

To some degree; however they are in need of overhaul as expressed elsewhere in this response.

Do the terms ‘charity’, ’religious organisation’ and ‘community service not-for-profit organisation’ continue to have relevance in the current social and economic environment? Do the four ‘purposes’ of charity in the common law continue to have relevance?

Yes they continue to have relevance, but they need expanding to take account of the nature and causes of the need for charity, and updating for the current social and economic environment.

Is the concept of PBI of continuing relevance?

Yes, but it is in need of overhaul to as outlined below.

Is there a place for ‘direct’ assistance to be distinguished from other forms of assistance? 

No, it is the “ends” that are  of primary importance, to be effected through a variety of “means”, direct and indirect.

 Should the definitions of charitable, religious and community service not-for-profit organisations be left to the courts or enacted in legislation?
The definitions should be brought up to date to reflect the modern environment. It should then be left to the courts to work within and interpret the legal rules that determine whether an organisation is charitable.

What are the advantages and disadvantages of the different approaches?

The advantage of this approach is that it is likely to be more flexible, in enabling the courts to decide (using fundamental legal principles) whether solutions to problems thrown up by changing social needs are legally charitable in the same sense as those already accepted by public sentiment.

Options for enhancing the existing definitions in Australia 

Do you have a preferred definition of a charitable, religious or community service not-for-profit organisation and, if you believe relevant, PBI?
As part of the definition of what constitutes a charitable organisation, our preference would be to incorporate the AusAID definitions of Development and Welfare, i.e.: 

Development

An organisation that …….”aims at the constant improvement of the well-being of the entire population and of all individuals on the basis of their active, free and meaningful participation in development and in the fair distribution of the benefits that result from this process”.

Welfare

An organisation that …..”assists to maintain individuals in a particular condition on a long-term basis such as institutionalised care programs”…. 

Source: AusAID Glossary of Terms NGOPI

Borrowing in part from the guidance employed by the United Kingdom Charity Commission , our preferred definition of a PBI is a “not -for- profit organisation” that 

a) has aims all of which are, and continue to be, recognised [by law] as exclusively charitable i.e. 

· directed to something of clear benefit to others in society

· not concerned with benefiting individuals in a way that outweighs any benefit to the public

· directed to things that overall are not harmful to humankind 

· certain and lawful  

b) is independent 

c) is able to show that any personal, professional or commercial advantage is and will continue to be incidental to carrying out its charitable aims

d) does not impose conditions on access or membership that in practice restrict the availability of facilities in a way that results in the organisation as a whole not benefiting the public.

e) is organised for the relief, direct and indirect, of such poverty, injustice, distress and suffering, as arouses the compassion of the community

· addressing the causes of the poverty, injustice, distress and suffering, consistent with the United Nations Charter on Human Rights.  

· meeting the practical, material  and cultural (*) rights and needs of those people affected by poverty, injustice, distress and suffering ,consistent with the United Nations Charter on Human Rights. 

· educating the community as to the causes of poverty, injustice, distress and suffering.
* 
This is especially relevant to the preservation of Aboriginal culture







Community Aid Abroad works with communities to build a fairer world.







It is an independent, secular aid and development agency supported by







individuals and community groups throughout Australia.







Donations to the Community Aid Abroad Overseas Aid Fund are tax deductible.







Community Aid Abroad is a company limited by guarantee ACN 055 208 636
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