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Attachment 1.

Map of Western Australia, showing locations of metropolitan, rural and remote members.

1. TERMS OF REFERENCE

Inquiry into the definition of charities and related organisations
1.

The Committee is to examine and report on existing definitions of charitable, religious and

community service not‑for‑profit organisations, having regard to the following:

(a)
the attributes, purpose and behaviour of such organisations in light of the current social expectations and experiences; and

(b)
those organisations that are wholly or partially charitable, religious or community service not‑for‑profit.
2.

The Committee shall examine:

(a)
any current definition set out in legislation (Commonwealth or State), common law or popular usage, including the continuing relevance of the 'public benevolent institution' definition;

(b)
any current use of the concepts for social, economic, legal, regulatory, statistical or academic purposes; and

(c)
definitions used in overseas jurisdictions.

3. In undertaking the Inquiry, the Committee is to advertise nationally, produce an issues paper for public comment and consult with key interest groups and affected parties, including, but not limited to:

(a)
organisations that consider themselves to be charitable, religious or community service not‑for‑profit organisations;
(b)
for‑profit organisations that provide the same goods or services as those ol3erating in the charitable, religious or community service not‑for‑profit sector; and

(c)
Commonwealth, State and local government agencies that provide the same goods or services as those operating in the charitable, religious or community service not‑for​profit sector, or that are assisted in the provision and distribution of publicly‑funded goods or services by organisations in the charitable, religious or community service not‑for‑profit sector.

4.

The Committee will provide options for enhancing the clarity and consistency of the existing

definitions in Commonwealth law and administrative practice with respect to charities, religious and

community service not‑for‑profit organisations. These should lead to legislative and administrative

frameworks at the Commonwealth level that are appropriate for, and adapted to, the social and

economic environment of Australia.

5.

The Committee shall report on the findings of the Inquiry by March 200 1.

18 September 2000

2. EXECUTIVE SUMMARY

This submission is made by Aged and Community services Western Australia Inc. (ACSWA). Established in 1974, ACSWA is the state peak body for more than 120 Not For Profit (NFP), church, charitable and community providers of residential and community aged care. Our members provide services in metropolitan, rural and remote locations in Western Australia, as shown on the map at Attachment 1. As the state body, we are party to, and fully support our national body, Aged and Community Services Australia, in their submission to the Inquiry. We act in a federation with our state and territory counterparts.

We welcome the opportunity provided by the Committee to make a submission to the Inquiry. The questions and guidance set out in the Issues Paper were helped in making our submission.

This Inquiry places a heavy responsibility on respondents because of the possibility that only cursory attention and thought may be given to the deeper aspects of the role and function of the charitable and related roles in society, and that the major focus may boil down to economic, not social, issues and this could lead to inappropriate outcomes for charities and related organisations. Charities and related organisations are not tradable commodities and they have no commercial value. They are of value primarily because they respond in service to the difficult needs of society, they do so without a profit motive, and they do not serve the interests of shareholders. They serve the interests of the community.

There is an erroneous view that something described as 'current social expectations and experiences' has a magical property that necessitates a new and different definition of charitable organisation, as opposed to the current definition. A more accurate picture may be that it is not the definition of charity that should be at question. We believe any definition of a charity should be capable of being an enduring one, in a functional sense acceptable to the community with its expectations, over a very long period of time. Perhaps even for another few hundred years. The 1601 definition has served well on this criterion. Practices of some charities, and their position and practices relative to the private for‑profit sector, may need inquiring into, rather than the definition per se.

If the Inquiry only involves the Committee encouraging interested parties such as ourselves to provide a barometer reading of current social expectations and experiences, followed by a 6streamlining' or 'tightening up' or 'strengthening and enhancing' exercise for the definition of a charity, then we feel this Inquiry would be counter productive, both socially and economically. The role of charitable organisations has never been to fit in neatly with mainstream bureaucratic systems and classification lists. Rather, charities strive to respond to human plight needs in a way that the structures and safety nets of current mainstream society have not been able to, no matter how progressive.

If the Inquiry does not intend to release a draft response to submissions for public comment, with ample time for respondents to consider and consult with members and consumers, then the Inquiry will fail to provide a reasonable and realistic process for a topic of such importance.

We would have severe doubts as to the quality of the Inquiry if it were only conducted by way of written submissions, followed by a list of recommendations to Government. If this were the case the Government would not be receiving adequately considered recommendations, because they would be based on insufficient reasoning and process. For instance, for the Inquiry into Community Social Welfare Organisations, the Terms of Reference were signed on 16 December 1993, the Inquiry issued a comprehensive Draft Report on 27 October 1994, and provided opportunities for further comment. First and second rounds of public hearings were a feature of that Inquiry.

Public hearings are a fundamental element in an Inquiry of this matter. This matter of charities and their role is so important to the structure and operation of society that the law books have witnessed it since the Charitable Uses Act 1601, and then Lord MacNaghten's work of 1891, in which he outlined the four broad heads of charity. The unique role of charities as an integral part of a society that aspires to economic market oriented solutions, is a long and respected tradition.

We strongly urge the Inquiry to consult in person, on site, with Charities and related organisations, to actually visit the physical locations where charitable goods and services are delivered, to first hand observe the actual activities of charity in the social and economic context of their purposes, and in particular to meet first hand both workers and beneficiaries at the 'coal face' of charitable purposes and activities. The reason for this is that the written document, no matter how well constructed and written, cannot convey the human circumstances and conditions that lead to charities operating for a particular purpose, because there is social and economic demand to do so. Therefore, it is our view that field work and first hand investigations by the individual Committee members to gain a realistic and practical understanding about the empathy, purposes and activities of charities, must accompany the knowledge provided in the submissions.

We urge the Committee not to be overwhelmed by the possible negative findings that may be associated with this kind of inquiry, as the overseas jurisdictions clearly were in their inquiries. Our reading of the overseas cases is that they were unfortunately overwhelmed by problems of accountability and transparency, and problems in matching actual charitable practice and purposes to the rhetoric propounded by some organisations. In the face of these problems they over‑reacted, in the sense that they wanted everything "fixed up neatly" to allay their concerns and disappointments.

We would support coming to grips with problems if it is the case that any charity or related body is abusing its public trust, but overseas cases have shown that unfortunately, the examiners also wanted everything tightened up and restricted by specific legislation. We believe there would be serious flaws with this approach, because the act of attempting a neat and restrictive definition of a charity would do nothing to clear up any problems of charity mismanagement that may exist.

There is also a concern that, to a degree, the answer the Inquiry is trying to establish is already known and already being put into effect by other parties. For instance, the Australian Tax Office has cross referenced its Draft Tax Ruling TR2000/D14, Income tax and fringe benefits tax: public benevolent institutions to the Inquiry. The Scope of the Inquiry has distanced the Committee from seeking submissions and providing comment on issues related to the taxation or other legislative and administrative treatment of charitable and related bodies. But, in the face of the real world of social, economic and political expectations and experiences, how could this Inquiry be conducted in such a vacuum? How could it not take notice of current taxation issues, rulings and policies if it is to be relevant to contemporary needs? It could not fail to notice, in its research, that a very intense element of the 1994 Inquiry was the claim by the for‑profit sector that both sectors of the aged care industry should be treated equally, to achieve the 'level playing field'.

The Treasurer, Mr Peter Costello, has been reported as saying as early as June 1999, that the Government will legislate to make sure that organisations with the main activity of promoting prevention or control of disease or illness in people can continue to access important tax benefits.

The Australian Tax Office, says in Draft Tax Ruling TR20OO/D 14, in relation to public benevolent institutions, that it is not sufficient that an organisations' operation be directed towards categories of people who could be in need of relief. Instead it must be for the relief of suffering and distress suffered by those people. The Australian Tax Office has published the Charity Pack, the Gift Pack, and the Club Pack, as taxation guides for charitable institutions and funds, deductible gift recipients and donors, and clubs, societies and associations.

Although the scope of the Inquiry states that the Inquiry is not seeking submissions, and will not be providing comment, on issues related to taxation, it is our submission that the Inquiry would be bound to consider the information in the Australian Taxation Office Packs as part of its basic research and information gathering process. The reason for this is that the ATO is an authority on definitional issues, and has a track record of involvement and thinking about the nature of organisations and how they operate, in making its determinations. For example, the heading of Appendix 1 of the Charity Pack says, "Are you a charity?" Although it states that the ATO does not set the criteria to decide if an organisation is a charity, it does in fact give substantial information and guidance about what a charity is and does.

There is a popular notion that the present definition of a charity is inherently defective because it is based on ideas expressed in 1601. Life then, was certainly different from life as it is now. Likewise, no doubt life will be very different again in the year 2401. We can only really guess at the range and type of differences. The enduring relevant factors over time are the fact of human physical presence with its strengths and weaknesses, the fact of inequality between people for whatever reason in whatever period of time, and the fact of human empathy and sympathy for others less fortunate, expressed as wanting to assist others and be of service in the charitable context.

Given the rate and intensity of changes in society, it is completely understandable for someone today to say "Wouldn't it be more progressive to have a modem definition. of charity." In 1601 it was decreed that charities should engage in:

... the relief of aged, impotent and poor people ... the maintenance of sick and maimed soldiers and mariners, schools of learning, free schools and scholars of universities ... the repair of bridges, havens, causeways, churches, sea banks and highways .... the education and preferment of orphans ... and others.

In 1891, Lord Macnaghten developed the definition of a charity even further when he summarised charitable purposes under four main categories:

* Relief of poverty

* Advancement of education

9 Advancement of religion

o Other purposes beneficial to the community.

The greatest desire from our members' point of view is that a modem and realistic definition of what is a charity should be inclusive, and not exclusive. This is because we & not want to suppress or restrict new, innovative and responsive purposes and activities of charities. We do not want to be in the business of limiting human potential and ideas, in particular in the aged care sector, where we will be facing special challenges in the next 50 years due to the ageing of the population. We cannot possibly foresee today, what new purposes and activities of charities could arise and be developed in future years in response to needs. It is certain that charities and related organisations will continue their commitment to aged care issues and challenges, and therefore, we do not wish to burden those who will do the work in the future, with unnecessary restrictions that may have popular appeal today.

3. REFORM FATIGUE

In the past few years, the aged care sector has undergone major reforms, including implementation of the new Aged Care Act 1997 and Principles. Our members have worked long and hard to meet the new, strenuous, mandatory requirements of the Federal Government's accreditation process. The new accreditation has required the introduction of continuous quality improvement systems and processes. This work is ongoing and will continue to have a major impact on organisations for the next few years while it is becoming firmly embedded into the industry. The industry is facing serious challenges in the next few years. If yet another raft of reforms associated with charitable and related industries have to be dealt with, on top of the existing Aged Care Reforms and introduction of the New Tax System, that work would be unwelcome. As a case study, presented below is a statement of challenges prepared by one of our members. It is presented here with their permission to inform the Inquiry of the range and magnitude of the issues the industry is currently dealing with.

Serious Challenges facing Nursing Homes and Hostels ‑ Long Term Care

1.
Excessive resident care documentation driven by financial considerations

2.
Accreditation process dominated by documentation (only 10% of residents are actually contact), and ignores real care issues and costs

3.
Ageing in Place policy confusing for consumers and hostel providers, often comprising nursing care needs and is financially inadequate for high care prescribed services

4.
Inadequate subsidies and limited resident capacity to pay Bonds and Charges impedes capital upgrading, replacement and new facilities

5.
Serious shortage of nursing home bed licenses

6.
Difficult to gain and retain nurses due to inferior industry awards and subsidies compared to the public sector

7.
Dementia care crisis compounded by Federal Government policy vacuum

8.
Aged Care reforms designed to eliminate the hostel to eventually convert all hostels into nursing homes resulting in no access for Category 7 and 6

9.
Diminished recognition by Federal Government of Religious and Charitable aged care sectors' capacity and value to the community

10. Poor public relations projection and member sentiment dialogue within Religious and Charitable aged care sector via its national and state peak bodies

11. No functional links between acute care, long term care and home care

12. Absence of a bipartisan approach to Federal Government policy development.

4.

OVERSEAS EXPERIENCE

The information available about similar inquiries overseas is useful to study because it identifies subjects of concern, and gives us a guide as to what may come out of this Inquiry. In particular, the overseas experience indicates a major concern about the accountability of charities, particularly when it comes to their reporting, and matching of rhetoric to practice. Useful studies are:

•

The Scottish Executive, Scottish Charity Legislation: An Evaluation, December 2000

•
The UK Government Charity Commission Review of the Register, The Public Character of Charity Discussion Document, January 2000

•
The UT's Report ‑ Canada's Charities: A Need For Reform, by John Bryden, MP Hamilton‑Wentworth, October 1996

•
The Canadian Voluntary Sector Roundtable ‑ "Charitable Activity" Under the Canadian Income Tax Act: Definition Process and Problems, December 2000.

However, we would not support a restrictive and overly detailed definition of a charity, as we think this is an incorrect reaction ‑ in the overseas cases ‑ to the problems reported in the studies.

5. ISSUES ON WHICH THE COMMITTEE IS SEEKING COMMENT

5.1 The implications of current social expectations and experiences for defining charities and related organisations
Society values the work provided by Not For Profits (NFPs) covering a wide range of organisations including ourselves as an industry body, with a membership range that includes the likes of our members providing aged and community care services, through to the local football club or Parents & Citizens body.

These organisations perform an outstanding service to the community that governments could not do or afford. The cost saving to the government for value delivered is immeasurable. They also provide employment for a large number of people in Australia as well as major contribution through volunteered time and effort. This is also an important aspect of the community putting something back into the community so its social consequences are very valuable.

The Issues Paper already accepts and recognises that Charitable, Religious and Community Service NFP organisations provide a wide range of services to a wide range of clients.

We believe that the community readily appreciates the fundamental differences and approach between public and private sector organisations. Accordingly, it is the motivational base that needs to be emphasised in this Inquiry. The key motive for the charitable, religious and NFP organisations is services for people with a wide range of needs, without the primary influence of financial gain.

There is an argument that there should be a level playing field when organisations from the two different sectors are apparently delivering the same type of services. However, when service delivery is no longer profitable, the private sector operators must look for other activities that produce a reasonable return for company officers and shareholders. This is a basic business requirement. On the other hand, the Not‑for‑Profit sector operators exist for the benefit of the people they serve. This is evidenced by the fact, that surpluses produced by charitable, religious and NFP organisations are put back into the organisation and used to support further services and capital infrastructure.

If the definitions under review are changed dramatically it will pose a very real threat to the ability of NFPs to maintain the current level of services to the community. Undoubtedly, there would be some community disappointment and backlash. There are two very important issues in this respect related to the high level of employment and the level of volunteers channelled through the NFP organisations. The latter group generates a considerable social consequence that should be legitimately recognised for its social, health and economic worth.

Attributes, 12gMose and behavior of the sector in the current environment, which have relevance for the definition of charities and related organisations
The Prime Minister stated that " we need to ensure that the legislative and administrative framework in which we they (charitable, religious and community service not‑for‑profit organisations) operate is appropriate to the modem social and economic environment.

Of prime importance is the definition of Public Benevolent Institution (PBI). There seems to be no doubt that if the recent Draft ATO Taxation Ruling TR 2000/D14 is any guide that this definition is still very relevant. However, it may need to be more broadly defined from its original base of being a non profit institution organised for the direct relief of such poverty, sickness, suffering, distress, misfortune, disability, destitution, or helplessness as arouses compassion in the community.

It is quit e apparent that this definition is overly restrictive in the twenty first century. Many of

the charity, religious and community service NFP organisations have extended their focus

into business activities in competition with the private sector. However, the primary focus of

providing services to support the original definition is still maintained. The PBI status is still

very necessary to provide the relief from taxation at all levels to ensure that the community

retains the benefits provided by the NFP sector. If the ground rules change significantly the

community at large will be the loser, as ‑the additional revenue achieved by the government

would not be sufficient to replace the loss of community services that would result.

The Committee invites charities and related organisations to provide information about their organisation, and about the current social and economic environment they operate in, including how that environment is changing.

Aged and Community Services Western Australia Incorporated (ACSWA)is the leading peak body in WA representing NFP, church, charitable and community organisations that provide: home and community care, retirement accommodation, residential care, community support services, supported accommodation, and multi‑purpose services.

Our Vision, 'To improve the conditions in which members can provide appropriate, timely and affordable services to their clients. '
Our Mission, 'To represent, advocate on behalf of, and achieve excellence in the provision of services to our members.'

What are some of the major social and economic factors affecting the 'attributes, purpose and behaviour' of your organisation, and what are the implications for how your organisation is or should be defined?

The main factor that has affected NFPs is the need to adopt sound business principles and economic realism to achieve the best outcome from the use of resources. As the range of charities has increased over the decades the community requires value for money from NFPs. Unless this can be measured and is visible, community support diminishes. Those organisations that do deliver and are accountable, maintain credibility and community support for their work.

ACSWA started out as a voluntary organisation, but through growth and experience to address the increasing range of member services, it has employed professional staff and has introduced fees for services. However, as it is directly related to NFPs the status of PBI is applicable. In the true sense of the definition it does not meet the test but to lose this status would have a detrimental affect of the NFP aged care sector.

Similarly, many aged care villages and facilities have started from a voluntary base, but as the industry has matured and become more dynamic and complex due to legislation and administrative regulations, the need for professional management has resulted. However, the fundamental purpose for which the service was commenced in the view of charitable, religious and community service bodies has not changed.

An issue that may be discussed is to separate out the commercial activities of NFPs from the charitable activities. Any move towards this outcome would have a detrimental effect of the whole range of activities provided by NFPs. In the majority of cases the commercial activities support the charitable objectives, and empower organisations to meet new needs, and to be able to be responsive to changing conditions.

Socially, the demand for our services will increase as the post war 'baby boomers' approach their senior years in the middle of the decade. In line with that change will be at continuation of current aged care reforms and changes, with an emphasis on the provision of services in the home and away from the centralisation of services in residential aged care facilities, for other than the most frail and those requiring significant clinical care.

The baby boomer generation is also a consumer driven generation that escaped the deprivations of depression and war. As such, they are very vocal as to their desires and their expectations of service. The acceptance of an adequate service, at a reasonable price, with thanks and appreciation, that currently portrays the sector, will be replaced by a consumer who wants the best service possible, preferably at the lowest possible cost, in the expectation that the service is a right which the government should provide. Waiting lists will be as unacceptable as poor service.

The range of current services will also be unacceptable, with an expectation that early intervention in the ageing process should occur with preventive social and medical programs for the able, rather than predominantly remedial programs for the frail and infirm. This means that the numbers involved in programs will rise far faster than the rate of the population entering their senior years. While current government programs are based on the provision of services to 100 per thousand of target population, preventative programs may well double that number. Increases in longevity will also increase the raw numbers of the aged population seeking services, and with increased age, the cost of treatment for the frail and infirm will also significantly increase.

Economically, these demands will increase the cost of health and social services to the aged, while at the same time, the numbers of those in the workforce able to contribute to taxation to meet these demands will be falling. Some of these additional costs will be capable of being met by the increased number of self funded retirees and those with private superannuation, however their contribution is unlikely to reduce the demands on government and our services.

Demand has so outstripped supply over the past decade that government has reduced capital funding for service providers in order to fund service delivery in the home.

What do you think will be some of the major influences on the environment in the coming decade, and what might this mean for how your organisation is defined?

Members of ACSWA cover large and small NFP operators within the city area and rural and very remote. Many smaller operators rely on ACSWA for support, education, information dissemination to ensure that they deliver the best services possible to their residents and clients. Currently ACSWA is a DGR and PBL DGR allows tax deductibility for the public making direct donations. This has not been an area of income sought by ACSWA.
Demographics

Seniors, people aged over 60 years of age, now account for 14% of WA's population and will increase to 22% by 2021. This will be almost double the 12% proportion of 1971. The Western Australian population is becoming older, and people are living longer. Today, a woman aged 60 can expect to live to about 84 years, and a man to about 80 years. The trend to a much longer life span is expected to increase. Some estimates suggest possible life spans of up to 130 years. These age profile changes will have a tremendous effect on the supply and demand for community based services. It is certain that there will be an impact on the demand for charitable and NFP services, we simply cannot say today what the services are, because they have not yet been created and developed in response to actual needs. Australia does not have experience in this rapid growth area associated with ageing, as our history of concentration of services has mainly been associated with the needs of a youthful population, for example public health, education and employment growth.

The increase in numbers of self funded retirees and private superannuants has provided a core of aged people who can afford better services than those funded by government. This has resulted in the entry into the aged care sector of private operators who are willing to provide these services. Having put the infrastructure in place to meet this need, these operators are then also able to meet the needs of government funded retirees and pensioners at a marginal rate, whilst still returning a profit overall. These operators are seeking and will continue to seek a 'level playing field' with NFP operators.

At the same time, the recent entry of these private operators has meant that their facilities are newer and provide more amenity than many of the older facilities operated by the NFP sector. This means that in order to compete, the NFP operators need to target their surplus funds into renovation of older facilities, while at the same time trying to meet the increased demands of the aged care sector.

Private operators have demonstrated that they can enter the sector, invest, provide adequate services and return a sufficient profit to remain viable. This sector relies on significant economies of scale and tends to attract a different socio‑economic client base. This has meant that the private sector operates in quite distinct areas of larger cities and metropolitan areas, and rarely in less densely populated rural and remote areas, or areas of high socio‑economic need.

The map of Western Australia at Attachment 1. shows the locations of our members. Clearly, our members are well represented across the metropolitan, rural and remote locations. It is a characteristic of the aged care industry that services provided in rural and remote areas are most often provided by charities and NFPs, making use of local management committees, local fund raising and volunteer efforts, and parish efforts, where the emphasis is very strongly on the community banding together to work for its own survival.

Removal of special tax status and concessions to the NFP sector can only result in removal of services from the people mostly in need and incapable of looking after themselves.

How have your organisation's 'attributes, purpose and behaviour' changed over recent years, and has this involved any change in how your organisation has been or should be defined for various purposes?

The organisation's attributes, purpose and behaviour has not changed in relation to the services provided, although as highlighted earlier the location of service delivery has moved from an emphasis on residential aged care to the provision of home services.

The major change that has occurred has been a move away from an emphasis on the client as an individual, to the processes involved in service delivery; and the internal operations of the service provider. This has been necessitated by the removal of government capital funding and the increases in numbers seeking services. Demand dictates that services be rationed to those fortunate enough to receive them, in an attempt to reduce the waiting lists for those who receive no help at all.

Similarly, operators are now having to transfer funds that in the past may have been used to provide extra services, to capital expenditure to replace the withdrawn government capital funding.

NFP operators have also had to enter into business arrangements and activities to supplement and cross subsidise aged care services. This is not a new phenomenon, as many operators have always participated in minor business activity to supplement their charitable activities. However, with the removal of direct government capital funding, this area of operations has significantly increased in an attempt to makeup the shortfall.

What are the key characteristics of the current social and economic environment for the sector as a whole, and what significance do these characteristics have on how various parts of the sector are or should be defined?

Industry associations are not operated to earn money for membership but are there to provide services to members because they as individuals do not have the physical or financial resources. There is no financial gain or return to the members. Resources are generally used to promote best practice for the membership that in turn should result in better services to the members' ultimate clients.

Are there factors which impact differently on for‑profit organisations delivering similar services to not‑for‑profit organisations?
We are unaware of any industry or professional membership associations that are "for profit". If there were, the tax benefits would be the main factor.

As indicated earlier, the late arrival of the private sector in the industry has allowed that

sector to target locations and socio‑economic areas they operate to meet their business

requirements. This has allowed better returns than NFP operators who also operate in less

populated areas and lower socio‑economic areas. 

NFP operators entered the aged care industry for religious, moral, or ethical reasons or to provide a public benefit. Funding came from donations, fund raising or government and the emphasis was on the rights of the individual and meeting their needs. Profits, or surpluses were an issue, but not the over‑riding issue. Shortfalls were made up through cross​subsidisation of activities, while surpluses were re‑invested in expanding services, wherever they were needed.

Side by side, in the marketplace, there are no external factors which impact differently on NFP and FP operators. Internally, there will always be differences because the 'public benefit and individual concern' of the NFP operator will always be competing with the 'profit motive' of the FP operator. The NFP operator will continue to operate as long as there is a 'need' to be met, the FP operator will cease to operate once the 'profit' is gone. The flight of capital from the private hospital sector in the mid 1990s provides more than ample evidence of the long term interests of the FP sector. The most successful private hospital operators in WA are the NFP operators who remained in the sector.

Wholly or partially charitable, religious or community service not‑for‑profit organisations
Should definitions be based on the purpose of the activities carried out by the organisation only, or on the nature of the activity?

Any definition based on 'purpose' of an activity will always leave it open to subjective argument about whether that purpose is charitable or not. The definition of an activity by its charitable nature, rather than particular purposes and activities, should give rise to greater certainty about its distinctive role and function in society.

Should account be taken of multiple purposes, or is it appropriate to rely on the sole or dominant purpose of an organisation in order to define it?

Contemporary society and activities are such that virtually any activity can be carried out by virtually any organisation. An organisation should be defined by its dominant purpose, ie religious, community service, not for profit, for profit.

What methodology is appropriate to determine when a purpose is secondary?

A secondary purpose is irrelevant unless an organisation is to be treated differently because of its purpose. If activities are to be classified by the nature of the activity, then the treatment of an organisation should be determined by a combination of 'organisational definition' and 'nature of activity'.

For organisations, such as religious organisations, that perform a wide spectrum of activities, is it appropriate to define the various activities differently?

If activities are to be defined based on the nature of the activity, then it is appropriate to define the various activities differently.

Is it appropriate to distinguish between commercial and non‑commercial activities undertaken by charities and related organisations?
No, however, a distinction already exists under GST legislation.

Is there an expectation that charities and related organisations will undertake commercial activities in order to perform their core purpose effectively? How should these activities be defined and should they have a role in determining the definition of the organisation
Yes, because of government and community expectation that the charitable sector continue to provide services and achieve their purpose in being. Government is unable to continue to provide additional funding to meet demand. Consequently NFP organisations have been progressively developing other avenues to raise funds to put into their services through ventures that could be classified as business. Unless government can supply alternative sources of funds, then this type of activity will continue and possibly grow. Charities normally go to where the need is greatest and fill an important void, not where it is financially viable.

In the absence of direct government funding for capital and infrastructure, charities and related organisations will have little choice but to participate in business activities to provide funds for cross‑subsidisation and delivery of non business activities.

Charities and NFPs are becoming more active in government partnership contracts, in the same industries as the private sector is operating, such as the Job Network and Aged and Community Care. However, this fact does not reinvent a charity or a NFP into a tradable commodity that pays a dividend profit to shareholders, and has a tradable goodwill value. Therefore it does not have the commercial equity characteristics that a private provider must have in order to acquit its duty of care to its owners. The goodwill of a charity or NFP is the value it adds to society and the support the community is willing to extend to it.

5.2 Existing definitions of charities and related organisations used in

Australia

PBI status eligibility was virtually reduced by the ATO a number of years ago with very few organisations actually obtaining it. As an example, one of our members that set up a foundation in 1997, despite having very similar objects to other like foundations, was declined PBI status. This was a move by the ATO applying its own interpretation to definitions to limit the exemption of sales tax benefits, consequently generating more revenue for government. The value of having PBI status is now questionable with the introduction of GST. The status of a Charitable Organisation (DGR) meets all the criteria set down in Clause # 21 Page 12 for PBI, including the ambiguous "arouse pity or compassion in the community" sentence.

Is your organisation 'defined' as a charity, PBI, religious organisation or community service not‑for‑profit organisation for the purposes of any law or administrative practice?

As at 20 July 1999 ACSWA was recognised by the ATO as a public benevolent institution since 23 July 1993. Therefore ACSWA is entitled to the following exemptions and approvals: Exemption from income tax, exemption from sales tax, exemption from fringe benefits tax, and gifts of $2 and over are allowable income tax deductions to donors.

Please note this approval is for 3 years from 20 July 1999, and conditional upon the conduct and control of the organisation not being altered in any material particular. At the end of the 3 year period the position would be reassessed.

Those arrangements ceased on 30 June 2000.

We received advice from the ATO on 23 March 2000 that, under The New Tax System the situation for most charitable institutions and funds changed. They had to be endorsed as Deductible Gift Recipients (DGRs) and Income Tax Exempt Charities (ITECs).
The ATO endorsed ACSWA as an income tax exempt charitable entity on 28 June 2000 under Subdivision 50‑B of the Income Tax Assessment Act 1997, under Item 1.1 charitable institution. Under this endorsement we are required to notify the Commissioner of Taxation should we cease to be entitled to endorsement as an ITEC.
Organisations endorsed as ITECs are entitled to concessions under the Goods and Services Tax legislation.

The ATO advised us on 7 August 2000 that we would be considered to be a Public Benevolent Institution, subject to an amendment to our Constitution.

When our status as a public benevolent institution is reconsidered, our status as an income tax exempt body will also be reconsidered.

Under the Western Australia Debits Tax Assessment Act, 1990 we have been issued with a Certificate of Exemption for Debits Tax, Stamp Duty on Cheques, Financial Institutions Duty.

Our Constitution states:

S 63. The income and property of the Association from whatever course derived, shall not be used for any purpose not consistent with the Objects of the Association specified in Clause 5 of the Rules.

S 64. No portion of the income or assets of the Association may be transferred either directly or indirectly by any means whatsoever to any member of the Association except by way of payment for bonafide services rendered or expenses incurred on behalf of the Association.

S 68. If, on winding up the Association, any property of the Association remains after satisfaction of the debts and liabilities of the Association and the costs, charges and expenses of that winding up, that property shall be distributed to:

(a) another association incorporated under the Act; and

(b) which incorporated association has similar objects and which incorporated association is approved by the Commissioner of Taxation as a public benevolent institution for the purposes of any Commonwealth Taxation Act; and

(c) which incorporated association shall be determined by resolution of the members when authorising and directing the Board under section 33 (3) of the Act to prepare a distribution plan fore the distribution of the surplus property of the Association.

S 73. No alterations shall be made to the Constitution which shall authorise the utilisation of the Organisation funds for any purpose other than a purpose #s defined in the Income Tax Assessment Public Charitable Purpose Act in force in Australia.

The extracts shown above clearly indicate the philosophy of our organisation, and it is our contention that this reflects both our purpose and our activities.

Is your organisation 'defined' differently by different agencies or jurisdictions?
No

Does the current definition of your organisation impose any constraints on the ability of your organisation to provide services?

No, PBI definition however is not completely applicable.

Do the term 'charity', 'religious organisation' and 'community service not‑for‑profit organisation' continue to have relevance in the current social and economic environment?

Yes could form the basis of categories.

Yes, because the terms 'religious', 'not for profit', and 'community service' define differing types of organisations with differing philosophical bases. Each may be a charity, but there will be some of each type which do not operate as charities. A review of the definitions to remove overlaps and simplify the terms may be advantageous.

Do the four 'purposes' of charity in the common law continue to have relevance?

Yes. Although only religious bodies, have religious purposes, so as long as religious bodies are separately defined and treated, there is little need to include them in the definition of charity.

Is the concept of PBI of continuing relevance?

The definition of PBI replicates many of the features of charity with an emphasis on degree of need. If charitable organisations are to be clearly defined and activities are to be defined by their nature, then the tax status of combinations of organisations and activities can be clearly defined. The relevance of PBIs would then need to be reassessed.

Is there a place for 'direct' assistance to be distinguished from other forms of assistance?
No. Much of the indirect assistance provided actually facilitates the provision of direct assistance to those in need.

Should the definitions of charitable, religious and community service not‑for‑profit organisations be left to the courts or enacted in legislation? What are the advantages and disadvantages of the different approaches?

Common law evolves slowly because either the concepts are not tested in court or when tested, are judged on precedent rather than contemporary norms. A legislated framework provides the opportunity for change as societies norms change. The courts will elongate the process and always be subject to challenge and interpretation.

5.3 Definitions used in overseas jurisdictions

If your organisation operates overseas, are there any particular issues regarding the definitions used in Australia compared to those in other countries that affect the international activities of your organisation
Not applicable to ACSWA, as we operate in Western Australia only.

5.4 Options for enhancing the existing definitions in Australia

What do you regard as the framework and key criteria that could form the basis for the classification of charitable, religious and community service not‑for‑profit organisations?
The categories used by the ATO could be a guide.

Do you have a preferred definition of a charitable, religious or community service not‑for​profit organisation and, if you believe relevant, PBI?
A definition of 'charity' could perhaps be:

 not for profit organisation. with a dominant purpose that is either:

• the relief of poverty

• the needs of the aged

• the relief of sickness or distress

• the advancement of education

• other purposes beneficial to the community.

Organisations could then be religious charities, community service charities etc. Government could also define, legislatively, what constitutes 'purposes beneficial to the community'

Would it be desirable to split out different types of activities into separate entities for definitional purposes? What would be the implications of such an approach for your organisation?
No, because activities follow purpose, and as mentioned earlier, we do not want to be restrictive today to the deficit of charities and NFPs that will be operating and responding to needs in the future.

