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Executive Summary

Aged and Community Services Australia (ACSA) is the national peak body for not-for-profit church, charitable and community providers of aged and community care services. ACSA’s 1400 member organisations provide residential and community care services to over 200,000 older people throughout Australia.

As an important part of the charitable sector, ACSA is concerned about the artificially narrow scope of the Inquiry along with the short timeframe to prepare a submission that genuinely reflects the views of our 1400 member organisations. To consider the definitions in isolation of their legislative and administrative application, the use to which they are put, seems to us to be oxymoronic. Whilst the aim of enhancing the clarity and consistency of existing definitions is admirable, the consequences of any changes have the potential to be far reaching and we would encourage the government to consider the implications of changed definitions very carefully. In light of the short timeframes, narrow scope and potential implications of any change, ACSA urges the Committee to release its deliberations as a draft for public comment prior to any final recommendations.

There is a range of social and environmental factors impacting on the charitable sector generally and the aged care sector in particular, such as the ageing population, increasing life expectancy of Australians, and escalating health care expenditure. A range of service delivery trends will also impact on the industry such as a focus on: access and equity; the role of the consumer; the social model of health; healthy ageing; and remaining at home. The aged care industry is growing in importance in this environment, with demand for aged care services expected to double over the next 20 years.

The charitable aged care sector will continue to play a crucial role in the emerging environment of escalating demand and funding pressures because it is able to provide added value from three key perspectives: access to additional resources; targeting those most in need; and building social capital and mutual obligation. The ability of the charitable aged care sector to fulfil these unique roles is heavily dependent on the preservation of tax concessions. If these concessions were removed or diluted the costs of service provision would ultimately fall back on the government to fund in an already cost escalating environment.

ACSA’s members are mission driven rather than market driven and as such they are wholly charitable in terms of their purpose. The rules of a charitable organisation govern its mission or purpose and it may pursue a range of activities towards that end. In our view, it is this purpose rather than the nature of the activities that an organisation undertakes which defines a charity. Consequently, member organisations can only be defined as wholly charitable and definitions should be based on the purpose not the nature of the activity. The essential question is why the organisation undertakes activities not how it undertakes them. Equally, we see no basis for the argument that the commercial operations of charities should be separated from other activities.

ACSA believes that the definition of Public Benevolent Institution is still a very relevant concept as it allows charities that provide essential services to those in need, to receive taxation relief. The removal of this definition would severely limit the ability of the community to provide services and these responsibilities would ultimately fall back on the government, an outcome totally at odds with the growing notion of mutual responsibility.

The cap on the grossed up value of FBT exemptions, which takes effect from April 2001 for the charitable sector, has dealt with concerns regarding the overuse of FBT exemptions.

The definitions of charitable, religious and  community service not-for-profit organisation

as they currently exist do not provide a concern to the industry and accordingly, ASCA can see no basis for wholesale changes (though there is scope for the use of simpler language). We are concerned that the issue is a complex one that has the potential to adversely affect the industry in return for no tangible benefit. Stability and certainty of regulatory structures are most important at this point in the aged care sector’s development. 

The only area ASCA can see value in modernising is the PBI definition, which should be amended to take into account modern organisational structures and concepts of public health. ASCA would recommend that the definition of PBIs be enshrined in legislation and modernised to take into account new organisational structures and modern concepts and practices in public health. The ‘direct’ component is no longer relevant and removal of this would ensure that appropriate peak bodies, advocacy organisations, self-help bodies and organisations focused on preventative health are included in the definition. It would also create more clarity and certainty over PBI status for the sector.

ASCA believes that charitable organisations have an important role to play in the community and in particular in the aged care sector. As demand for aged care services escalates, we believe that the charitable providers will continue to play an important role in the mixed economy of aged care providing added value through access to additional resources, targeting those most in need and building social capital. In this environment any change to the tax status of charities will undermine the ability of the industry to meet the needs of older Australians. 

Accordingly, we would urge the Committee to maintain the existing definitions of charitable, religious and community service not-for-profit organisations and to consider minor changes to the PBI definition to ensure that it takes into account modern concepts of organisational effectiveness and public health.

Introduction

1.1 Aged and Community Services Australia

Aged and Community Services Australia (ACSA) is the national peak body for not for profit church, charitable and community providers of aged and community care services. ACSA’s 1400 member organisations provide residential and community care services to over 200,000 older people throughout Australia.

ACSA provides national leadership so that the church, charitable and community sector can provide affordable access by older people and their carers to quality, well co-ordinated services, responsive to their needs, wherever they choose to live. It does this by supporting member organisations through information dissemination, co-ordination, research and evaluation, policy development, advocacy, the promotion of best practice, and by working in partnership with its State Association members and other relevant stakeholders.

ACSA is uniquely placed to represent the interests of older people and carers receiving services provided by its members. Members of ACSA’s six State Associations provide 85% of hostel (or Low Care) services and nearly two-thirds of all residential aged care services throughout Australia. In addition they provide community care services to over 100,000 older people and accommodation in Independent Living Units to over 34,000 older people. Further expanding ACSA’s representation of the community care sector is a current key priority.

ACSA has a long history of credible and professional representation of the needs of service providers and consumers in residential and community aged care and housing.

1.2 Inquiry Scope

As an important component of the charitable sector, ACSA is concerned about both the timeframes and the scope of the Inquiry into the Definitions of Charitable and Related Organisations. The outcomes of the Inquiry have the potential to impact significantly on the viability of the not-for-profit aged care sector. ACSA appreciates that the timelines for submissions have been extended by nearly three weeks to 19th January 2001. However they remain tight for proper consideration of issues of such complexity and potentially damaging consequences.

In terms of the scope of the Inquiry, we understand that the Committee can only deal with definitions and is not seeking views, or intending to comment, on taxation and administrative implications. To consider the definitions in isolation of their legislative and administrative application, the use to which they are put, seems to us to be oxymoronic. The definitions and their application are inextricably linked. Whilst the aim of enhancing the clarity and consistency of existing definitions is admirable, the consequences of any changes have the potential to be far reaching and we would encourage the government to consider the implications of changed definitions very carefully.

ASCA notes that the Australian Tax Office (ATO) has a Draft Taxation Ruling TR 2000/D14 on Income tax and fringe benefit tax: public benevolent institutions open for public comment over the same period, which directly relates to the terms of reference of this Inquiry. However, there appears to be neither acknowledgement of this in the Discussion Paper nor indication of co-ordination of activities.

In view of this tight timeframe, narrow scope and potential implications of any change we would urge the Committee to release its deliberations as a draft for public comment  prior to making any  final recommendations.

1.3 Overview

This submission provides an overview of the aged care sector and the demographic, social and service delivery trends affecting it. It describes the value that charities add to the community, and particularly aged care service provision, and the distinction between mission driven and market driven organisations. It stresses the importance to the industry of the tax relief that charitable and PBI status confers and the potential for definitional changes to be far reaching in their consequences.

The cap on the grossed up value of FBT exemptions, which takes effect from April 2001 for the charitable sector, has dealt with concerns regarding the overuse of FBT exemptions. The definitions of charities and related organisations as they currently exist do not provide a concern to the industry and accordingly, ASCA can see no basis for wholesale changes (though there is scope for the use of simpler language to describe the various concepts used). We are concerned that the issue is a complex one that has the potential to adversely affect the industry in return for no tangible benefit. Stability and certainty of regulatory structures are most important at this point in the aged care sector’s development. 

The only area ASCA can see value in modernising is the PBI definition, which could be amended to take into account modern organisational structures and concepts of public health.
2 The Environment and Aged Care Context

2.1 Social and Economic Environment

There is a range of social and environmental factors impacting on the charitable sector generally and the aged care sector in particular.

Demographic Trends

· Australia’s Population is Ageing: The over 65s currently account for 12% of the population or 2.2 million persons. By 2021, the over 65s are forecast to increase to around 17.5% of the population and by 2051, just over 6 million or almost 1 in 4 Australians will be over the age of 65
. 

· Australians are Living Longer: This is due in part to advances in medical technology and the reduction in preventable disease and injuries. Between 1990 and 1996, the average life expectancy for males increased from 73.9 years to 75.2 years, and for females from 80.0 to 81.1 years. Ageing within the older age cohorts is set to continue. As at 1996, the over 85s represented 9.1% of the total population aged over 65, and it is estimated that by 2051, they will represent around 20.1% of the over 65 years olds
.

· Health Care Expenditure: In addition to direct expenditure on aged care services, health care expenditure currently exceeds $43bn per annum. This represents 8.5% of Australia’s GDP, up from 7.6% in 1984/85. Governments funded more than two thirds of health funding in 1996/9. The ageing population is contributing to the increasing spending  - the Australian Institute of Health and Welfare
 estimates that 22% of the total increase in health services expenditure between 1975/76 and 1996/97 can be attributed to the increasing proportion of older people in the population.

Service Delivery Trends

· Access and Equity: There is a focus on equity and an emphasis on greater investment in population groups most in need including targeting of services to include indigenous people, low socio-economic groups, those who live in rural and remote communities, and people from non-English speaking backgrounds.

· The Consumer: There is a strong emphasis on and promotion of the consumer in the health and care system. It is recognised that the “client” needs to have the required power, knowledge and support to take a more active and responsible role with their health and care management. Consequently information provision and advocacy is becoming a more recognised and legitimate role for many charities. 

· Social Model of Health: Provision of services in local community settings and building social capital is being embraced as an important principle in the delivery of health and care services. Health is being thought of in much broader terms than the traditional clinical model, with research indicating that social connectedness is a key determinant of health.

· Healthy Ageing: Preventative social and medical programs for the able rather than just remedial programs for the frail and infirm will become central to the health care system (health-care information, improvement services and maintenance services).
· Remaining at Home: There is a strong trend for older people to remain independent and at home for as long as is possible, where they prefer to live, and not enter nursing homes or hostels. This trend is complemented by the expansion of community and home delivered services and in line with government embracing, much more vigorously, the social model of health. 

2.2 Aged and Community Care Sector
Growing Sector 
The aged and community care industry is of growing importance in this current environment. Growth in demand for aged care is expected to double over the next 20 years. 

As at November 1999, nearly two-thirds (62.5%) of all residential care places (high and low care) in Australia were provided by the religious or charitable sector
. Private for-profit providers are mainly involved in high care facilities, where they provided 48% of places, however the proportions of for-profit, charitable and the small amount of Government service provision (10% nationally) vary markedly between jurisdictions. All places in the Northern Territory for example are provided by the charitable sector, NSW and Victoria have the highest levels of private sector provision at 33% and 30% respectively of the total number of places. These proportions have remained fairly stable over the period of the Productivity Commission’s reports with the exception of Government provision which has declined.

Community care provision is growing as a proportion of aged care overall, reflecting consumer preferences to remain at home and the lower cost to Government of such care. Reliable data on the overall structure of this part of the aged care sector is less readily available. However, in the Home and Community Care (HACC) program (the largest distinct source of funds for such services) 53% of services are delivered by the non-Government sector, predominantly charities, with most of the balance being provided by State or Local Government agencies (mainly in SA and NSW and to a lesser extent, Victoria)
.

The total size of the aged care industry is measured in different ways by different people, depending on what is taken to be included in it. The total Government program expenditure on residential care and HACC (which includes some State Government funds) was around $4.3 billion in 1999 ($3.5b + $0.8b).  These figures do not include the contribution in cash and kind made by the charitable sector itself.

The aged care sector is a major employer with an estimated 150,000 people employed in residential care alone. It can be the major employer in many smaller rural communities.

Cost pressures on the industry are already significant with recent funding increases not matching increases in demand. The aged care sector is also becoming increasingly concerned over the inadequacy of current policy settings for capital works with a recent report indicating a $1.2 billion shortfall over the ten years to 2008
.

Added Value Provided 

Aged care is a traditional area of charitable endeavour with long established organisations and practice. The charitable aged care sector will continue to play a crucial role in the emerging environment of escalating demand and funding pressures because it is able to provide added value from three key perspectives: 

1. Access to additional  resources 

The unique nature of charitable organisations is that their philosophy and values enable them to draw upon additional resources to service their client groups.  These resources come from the ability to:

· raise funds from the public through donations and fundraising

· involve the community and attract the support of volunteer hours and skills 

· reinvest surpluses (profits) in infrastructure or service delivery rather than pay dividends to shareholders.

2. Targeting those most in need

Charitable service providers are driven by values of social justice and community service rather than profit motives. These values ensure that those most in need are serviced by the aged care system. In comparison to for-profit service providers, charitable providers have client base skewed towards access and equity target groups (low socio-economic, non English-speaking, rural and regional). Whilst the market dictates that for-profit providers operate in profitable geographic areas where there are economies of scale, charities are more able to operate in lower profit areas with those most in need.

3. Social capital and mutual obligation

Charitable organisations have a strong community focus and as such have an important role to play in building social capital and promoting community self-reliance rather than dependency on government. This comes in many forms such as engaging with communities – including non English-speaking communities, encouraging donations and providing opportunities for volunteers.

The ability of the charitable aged care sector to fulfil these unique roles is heavily dependent on the preservation of tax concessions. Changes to their tax status would significantly threaten the ability to attract funds and donations, to provide higher levels of care and assistance, to target those most in need and to work in community settings. The costs of this service provision would ultimately fall back on the government to fund in an already cost escalating environment. Some proportion of any cost increases would also be likely to fall on consumers but, since the majority of current consumers are pensioners, the scope for meeting additional costs from this quarter is limited.

An argument often put forward for changing the tax status of charitable organisations, and presumably the definitions, is that of an unfair competitive advantage against for-profit providers. We believe that this point is not relevant in the aged care context because of the high degree of regulation. Funding for residential aged care is output-based. This means that there is no competition based on price. Additionally, the Federal Government sets the level of supply; determines the quality standards for care provision and building; and controls entry to care through the Aged Care Assessment services. Moreover, for-profit providers are compensated for the cost of state payroll tax, which falls more heavily on that sector.

In our view, the mixed economy in the aged care sector of charitable, for-profit and government service providers creates an industry which is able to draw upon the unique strengths of each group. A change to the status of charities would undermine this and jeopardise the future of the industry as a whole as it moves into a period of unprecedented demand.
3 Definitions

3.1 Charitable Purpose

Mission Driven

Whilst charitable and related organisations draw on a range of underpinning religious, humanist and other philosophies, they share a common purpose of striving to ameliorate suffering. ACSA’s members are mission driven rather than market driven and as such they are wholly charitable in terms of their purpose. 

The rules of a charitable organisation govern its mission or purpose and it may pursue a range of activities towards that end. In our view, it is this purpose rather than the nature of the activities that an organisation undertakes which defines a charity. In many cases surpluses in one activity are used to subsidise other services, however, all of the activities are undertaken for charitable ends, to fulfil the mission of the organisation. There are no benefits to individual shareholders.

It is important to recognise that the community has developed a range of social expectations of charities. It is the purpose and not-for-profit nature of charities that attracts the community to provide support in terms of donations, volunteering, and purchasing of goods and services. This purpose is of great significance to the community, demonstrated by the fact that people do not commonly donate to for-profit bodies where profits are distributed to individual shareholders.

Wholly Charitable 

ASCA’s view is that the notion of partly charitable is a non sequitur as all activities are ultimately carried out to fulfil an organisation’s charitable mission. Consequently, ACSA member organisations can only be defined as wholly charitable and definitions should be based on the purpose not the nature of the activity. The essential question is why the organisation undertakes activities not how it undertakes them.

Equally, we see no basis for the argument that the commercial operations of charities should be separated from other activities. Charitable organisations are facing a range of pressures including increasing costs, more competition for fewer donations and grants, and falling numbers of volunteers. These factors are increasing the pressure to become innovative and seek alternative sources of funding such as those provided by commercial activities. In our view, commercial activities are a legitimate means of fundraising if the funds are to be used to advance the purpose of the organisation.

A distinction between commercial and non-commercial activities of charities would be extremely difficult to define and lead to a range of complex compliance and definitional issues. We understand that a separation of core and non-core activities for charities has been tried with limited effect in the US using an Unrelated Business Income Tax (UBIT) system. It had limited effect principally because of the difficulties in defining unrelated. The UBIT also caused unintended consequences for the for-profit sectors.

Multiple Purposes

With respect to aged care organisations operated under the auspices of religious organisations, it should be noted that the provision of aged care services is undertaken by separately incorporated entities with their own charitable purpose. These organisations do not have multiple purposes of religion and charity as implied in the Discussion Paper.  Their religious belief is the underpinning philosophy of the organisation not the purpose, demonstrated by the fact that they do not discriminate at the client level on the basis of religion. 

3.2 Public Benevolent Institution 

Still Relevant

ASCA and its charitable member organisations are defined as Public Benevolent Institutions (PBIs). We believe that the definition of PBIs is still a very relevant concept as it allows charities that provide essential services to those in need, to receive taxation relief. 

Key advantages flowing from these tax concessions include improved ability to: 

· attract and retain skilled staff (a major challenge faced by the sector); and

· attract donations from the community.

The removal of this definition would severely limit the ability of the community to provide services and these responsibilities would ultimately fall back on the government, an outcome totally at odds with the growing notion of mutual responsibility.

The fact that the ATO has a Draft Taxation Ruling on this definition currently open for public comment indicates that PBI is still a very relevant concept.

Outmoded Detail

ASCA would on the whole agree that the detail of the PBI definition is outmoded and could be updated to be more ‘appropriate to the modern social and economic environment’. In particular, the definition needs to be modernised to take into account two key aspects of the modern environment: 

1. Efficient organisational structures: 

The term ‘direct relief’ does not take into account the bureaucratic structures necessarily established by all modern day organisations, including charities, to achieve efficiency and effectiveness, particularly through economies of scale and co-ordination of activities. Today, all charities are bureaucratic to some degree in a way that they might not have been in 1601 when the basis for current common law in this area was established by the Statute of Elizabeth.

Case law has to some degree acknowledged this change in that it includes Co-ordinating Bodies such as ASCA itself, that do not provide direct services but co-ordinate the activities of benevolent organisations that do provide direct services, in the PBI definition.
 However, there are also cases of organisations which have been denied PBI status on this basis. ASCA believes that it would be a more appropriate for the definition to be enshrined in legislation rather than being dependent on interpretation by the courts.
2. Modern public health
The notion of direct relief and benevolence does not recognise modern notions of public health, which stress prevention and a social model of health - a state of complete physical, mental and social well being.
 Activities directed at preventing distress or misfortune are not seen as benevolent nor are operations directed towards categories of people who could be in need of relief. Information provision, self help, and social activities are not seen as generally as relief although in the area of mental health and well being such activities may act to provide direct relief from suffering.

Consequently, the importance of consumer empowerment, mutual obligation, and the social determinants of health are not recognised in the PBI definition. The government appears to have acknowledged this to some extent in its announcement that organisations promoting prevention or control of disease or illness in people will receive the tax concessions available to PBIs.

ASCA would recommend that the definition of PBIs be enshrined in legislation and be modernised to take into account new organisational structures and modern concepts and practices in public health. The ‘direct relief’ component is no longer relevant and removal of this would ensure that appropriate peak bodies, advocacy organisations, self-help bodies and organisations focused on preventative health are included in the definition. It would also create more clarity and certainty over PBI status for the sector.
3.3 Options for Enhancing the Definitions

No Change to Charitable, Religious or Community Service Not-for-Profit Organisation

ASCA does not support change to the definitions of charitable, religious or community service not-for-profit organisations for the following reasons:

1. The salary cap on the grossed up value of FBT exemptions, to be introduced for charities from April 2001, has addressed concerns regarding the overuse of FBT exemptions.

2. The definitions as they currently exist do not provide a concern to the industry.

3. ASCA can see no benefit to the community, charitable organisations or the government of changing the status quo.

4. Charitable organisations are driven by their mission rather than the market and as such are wholly charitable in their purpose. Accordingly there is no basis for separation of classification based on activity.

5. The aged care sector is change fatigued and needs a stable regulatory system rather than change of something that causes minimal problems.

6. Unintended consequences and the negative impact on the sector of any changes have the potential to significantly outweigh any benefits gained by the changes.
7. A thorough review of all the taxation and administrative consequences would need to be undertaken before any change would be considered, a review which is outside the terms of reference of this Inquiry.

The application of the definitions is complex and any changes have the potential to adversely impact the charitable sector and the aged care industry. Accordingly, ASCA can see no basis for change of these definitions.

Update Public Benevolent Institution

As stated above, ACSA believes that the definition of PBI is still very relevant today. However, we can see value in modernising the PBI definition to take into account modern organisational structures and concepts of public health. We would strongly caution the committee about the need to consider all the taxation and administrative consequences before recommending any changes.
Conclusions

ASCA believes that charitable organisations have an important role to play in the community and in particular in the aged care sector. As demand for aged care services escalates, we believe that the charitable providers will continue to play an important role in the mixed economy of aged care providing added value through access to additional resources, targeting those most in need and building social capital. In this environment any change to the tax status of charities will undermine the ability of the industry to meet the needs of older Australians. 

Accordingly, we would urge the Committee to maintain the existing definitions of charitable, religious and community service not-for-profit organisations and to consider minor changes to the PBI to ensure that it takes into account modern concepts of organisational effectiveness and public health. 

Once again we urge the Committee to release its deliberations as a draft for public comment prior to any final recommendations.
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