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1. Submission to the inquiry

This submission proposes that:

The CFA and similar volunteer-based emergency service organisations should continue to be defined

as Public Benevolent Institutions.

This position is expressed in two major premises:

Premise A.

The definition of Public Benevolent Institution should continue to incorporate volunteer-based organisations, such as CFA, within the emergency service sector.

Premise B.

Any definitions relating to charities and Public Benevolent Institutions should facilitate the establishment of administrative and legal processes that positively encourage the retention and development of volunteerism in Australia.

Premise A

The following key points support this premise:

1. The Public Benefit Nature of the Services Provided

The services provided by CFA and its brigades are of a public benefit nature. These services are not solely focussed on fire prevention, suppression and recovery but also include management of hazardous material emergencies, and rescue assistance at other community emergencies. In addition, volunteers are involved in community awareness and education and local emergency planning.

The services provided by brigades vary according to the risks faced by their communities but usually include prevention activities (often locally-funded) and establishing response and readiness capabilities.

2. How Services are Provided

This submission proposes that the way in which services are delivered is important in determining the nature of the CFA and whether it should be defined as a Public Benevolent Institution. CFA’s services are nearly always provided by volunteers in local community-based brigades supported by CFA infrastructure. CFA’s role on behalf of government is to facilitate and co-ordinate the activities of the volunteer brigades.

CFA’s services are nearly always provided 
by volunteers in local community-based Brigades.

3. The Degree of Dependency on Volunteer Resources

The degree to which CFA is dependent upon volunteer support is reflected in recent estimates of the dollar value of the volunteer effort (Hourigan, 2001) It is conservatively estimated that it would cost the government about an additoinal $350 million per annum just to cover the direct services provided by volunteers.

CFA’s assessment as to the environment in which it will operate in the future, reflects an increasing likelihood of communities becoming more, not less, government dependent. It is likely that to maintain the existing level of services, future governments in Victoria will need to either massively increase resources to CFA for full time paid staff or support strategies to maintain volunteerism. CFA’s contention is that the government needs to maintain and expand support strategies for volunteerism.

Premise B

The second premise is supported by the following key points:

1. The General Contribution of Volunteers to Australian Society.

CFA considers that the following statement made by the Industry Commission (1995) into Charitable Organisations in Australia regarding the Not for Profit Charitable Sector are true also for the contributions made on an entirely voluntary basis by CFA’s 64,000 volunteers: "Like most modern democracies, Australian society is supported and served by a not-for-profit charitable sector which delivers a range of social welfare services to its citizens."

"The charitable sector underscores many basic values in Australian democracy. It exemplifies the principles of pluralism, free choice and the rights of citizens to participate in and take responsibility for their community."

CFA’s role is to facilitate and co-ordinate the activities of the volunteer brigades.

2. The Significance of Volunteer Support to Communities 

This submission recognises the enormous contributions made by Volunteer brigades in more than 1200 communities throughout Victoria. This volunteer support also directly contributes to a society that values volunteerism and the ability of communities to take responsibility for their own well being.

3. Support for Volunteerism in Australia

While CFA has support from more than 64,000 volunteers, it is also an associate of a national body that represents well in excess of 300,000 volunteers involved in Australia’s emergency services. The benefits that CFA derives from volunteers in Victoria are replicated on a national basis.

On the other hand, considerable support is derived on a national level from CFA’s expertise, knowledge and programs in support of volunteers Therefore it is CFA’s responsibility to seek this opportunity to influence definitions that ultimately relate to Charities and PBIs to ensure that the definitions contribute to the encouragement of volunteerism in Australian society. Both these premises are consistent with the expanded principle of mutual obligation that underpins other government initiatives. In this case, the mutual obligation on the Commonwealth is to recognise that self-help and self-sufficiency at the local level warrant the classification of these activities as charitable.

Definition of Public Benevolent Institution

CFA considers that the statement of the current common law definition of Public Benevolent institution contained in paragraphs 21 and 22 of the Issues Paper does not accurately reflect recent court authority. The Issues Paper states in paragraph 22:

"Organisations that provide rescue services for people who are lost or stranded, or emergency services for the rescue of people in peril, will be PBI's if those services are their main purpose and provided the organisation is neither an arm of government nor subject to government control."

The analysis of case law presented in Section 4 demonstrates that, in the current state of the law, the fact of governmental control is not determinative of an organisation's legal status as a PBI or otherwise.

Rather, the degree of governmental control is but one of the factors that must be considered to determine whether an organisation is, at law, benevolent.

If the Inquiry decides that it is appropriate for it to recommend that the definition of Public Benevolent Institution should be defined by statute, the drafting of such definition should take into account the principle that the nature of an organisation as benevolent is determined by a range of factors including the organisation's principal purpose and services, together with its place in the community, mode of service delivery and legal status.

In the context of current and future public policy, particularly in relation to emergency services, which rely heavily on community based volunteers providing assistance and essential services to their own communities, the possibility of governmental control alone should not be determinative of an organisation's status.

2. Overview of CFA

1. Murray R & White K (1995). State of Fire: A History of Volunteer Firefighting and the Country Fire Authority in Victoria. Halgreen Publishing Company, Melbourne.

Over the past 56 years, CFA has become one of the world's largest volunteer-based emergency services with more than 64,000 volunteers in 1220 CFA brigades. The brigades service all regional Victoria and the outer suburbs of metropolitan Melbourne with the exception of crown land, which falls under the jurisdiction of the Department of Natural Resources and Environment.

In recent times, there has been substantial growth in CFA's responsibilities for urban and transport risks. CFA has also increased its commitment to community education, awareness and safety programs. In addition, CFA recently introduced a new concept in firefighting capabilities to the plantation industry: Forestry Industry Brigades.

CFA brigades are strongly supported by both their local communities and CFA's organisational infrastructure to ensure they can respond to the fire safety and emergency management needs of the Victorian community.

CFA brigades have a trained work force much larger than the Australian Defence Force, BHP or Telstra.

2.1 History of CFA

CFA brigades and volunteers are now so familiar to Victorians that they are taken by many as part of the social landscape. But while the volunteers are familiar and commonplace, CFA as an organisation, is nevertheless  unique. The remarkable social history of CFA (Murray & White 1995) 1 documents some of the components, which contribute to this uniqueness.

Origins of Volunteer Brigades

The origins of volunteer fire brigades during the days of the ‘gold rushes’ in New South Wales and Victoria were not characteristics of the colonists’ British heritage, but rather of the American miners who brought with them the experience and skills of volunteer organisations. By the 1870’s 25 gold mining towns or settlements in Victoria had volunteer firefighters, and by 1888, there were at least 100 volunteer brigades across Victoria, serving very diverse communities, including remote rural areas. Americans were also instrumental in the formation of volunteer brigades in colonial Melbourne and in surrounding communities.

By way of contrast, in Britain, brigades had their origins with the insurance industry. So, while common law doctrines relating to fire (and nuisance) in Australia, have in the main followed English law, some of the concepts relating to Australian volunteer brigades (and in particularly those in Victoria), had their origins in the USA or Canada.

These different social origins have implications for how the charitable/community roles of Victorian volunteer brigades are viewed.

2. Luke RH & Mc Arthur AG (1978) Bushfires in Australia. AGPS, Canberra.

Miller SI (1984). Reported the Bushfire Review Committee on Bushfire Disaster Preparedness in Victoria, Australia following the Ash Wednesday fires of 16th February 1983.

What makes CFA unique today is that its 1220 brigades cooperate in the professional delivery of a complex suite of emergency services, with a trained work force much larger than the Australian Defence Force, BHP or Telstra. Across the State, two Victorians in every 100 persons are CFA volunteers. In some small communities the ratio is as high as 1 in 3. Necessarily, such a large body of people embraces a very broad cross-section of culture and social groupings and individual needs. But despite the diversity, there is a common purpose and a willingness to contribute.

On a day of high summer fire danger, it is possible to assemble a team of 600 or more volunteer firefighters to deal with a large fire emergency or with a special need. Governments generally do not have this type of capacity within the ranks of the public service. However, the Victorian community enjoys a high level of protection, essentially because of the readiness and contingent capacity of its volunteer brigades. When an emergency occurs, people volunteer primarily to help their neighbours rather than to assist the government to meet its service requirements.

The other unique feature (shared with other areas mainly in the south-east corner of the continent), is the severity of natural conditions (vegetation, terrain, weather and land use), which combine to render Victoria one of the most fire prone regions on earth.

2

The call on volunteers to serve their communities, (particularly in less densely settled areas of the State), is recurrent every summer, year after year. The State economy could not afford to support a large enough work force for this specific purpose, as during other times of the year, the rates of resource utilisation (and return on investment), are so low as to be completely uneconomic.

The Country Fire Authority Act (1945)

Not long after the volunteer movement commenced, volunteers came to recognise their need for some form of protection against legal action (trespass, negligence, malice, damage etc.) and means of assisting volunteers (or their families) in the event of injury or death. Many brigades set up charity funds in response to this need. However, pressure to resolve these problems more comprehensively mounted, leading to proposals for legislation being developed by the volunteer brigades themselves. Initially there was widespread concern among volunteers over the feared loss of local independence and identity in the event of legislation, compared with the advantages to be gained through the formation of brigade associations, or joining with them, (strength in numbers). In the end, the needs of brigade members for authority on the fire ground, facilitation of mutual aid, access to better resources and equipment and the benefits of collaboration, led to agreement among rural volunteer brigades on amalgamation. Amalgamation was initiated by the brigades, rather than the government of the day seeking control of brigades.

The devastation caused by the fires during the ‘Black Friday’ period of 1939, led, through the Stretton Royal Commission, to recommendations for the formal organisation of volunteer brigades. The proposed introduction of military-style coordination, command and control arrangements over brigades were based on the analogy, readily drawn then, between firefighting and organisation for combat in warfare. However, the government of the day vacillated on implementing Stretton’s recommendations for a further 4 years, but were eventually forced into action, again by pressure from the  volunteer brigades, and by serious fires during the summer of 1944. Thus, the Country Fire Authority statute was first enacted in 1945. The main emphasis of the Act and the Regulations (then as now), was on the day to day management of autonomous brigades and the role and funding of the Authority not on Westminster-style accountability or ministerial control. When the Chief Secretary and the Victorian Parliament were considering the form of the statutory authority to be established by the Act, several models were available to them.3 The model chosen provided the 

"possibility of representing in the control of the

organisation various functional interests or outlooks

appropriate to the activity - the technical expert, the

statesman, the producer, the consumer and so forth" 4

This model provided for the members of the Authority to be appointed by the Governor in Council on the recommendation of the Minister, and for the Authority to report to Parliament. Initially, ministerial control was minimal, (although strengthened much later). Members of the Authority were to be considered as private persons (not public servants - except the Chairman). The Authority did not have access to the "Shield of the Crown". This model, often used in Victoria,5 followed the practice which had become the norm after the Victorian Railways case,6 where statutory authorities were, according to Wettenhall:

"removed from political influence and placed under the

direct control of a board, who were rendered

independent of the Government of the day, and

responsible only to Parliament".

Wettenhall observed that this model was used to "find a

reasonable balance between control and autonomy

..........(and in)........ essence..........assumed direct

responsibility (of the statutory agency) to Parliament

through annual reports and the like".

These arrangements were intended to provide the volunteers with a strong ongoing influence CFA appears to have been typical of the approximately 9,000 public bodies identified by Foley 7 in his analysis of public bodies in Victoria. Victoria was the State in which least progress had been made in bringing public bodies, and particularly statutory authorities, under direct ministerial or parliamentary control.

Statutory Authorities Reform

By the 1970s, the statutory authority, as a device for arranging for the conduct of government business had become unpopular. Stimulated by reforms in the machinery of parliamentary democracy and public administration in Britain, Canada and some States in Australia, the Parliament of Victoria enacted the Parliamentary Committees (Public Bodies Review) Act in 1980.8 The purpose of establishing this very powerful Parliamentary Committee was to review the efficiency, effectiveness, structure and role of Victoria’s public bodies to improve their accountability to Parliament and to the electorate. Foley, the Committee’s first chairman, had very high expectations for the Committee, and pursued the path of reform of Victoria’s statutory  authorities with vigour. In the years since its establishment and early work, the number of statutory authorities in the State has been significantly reduced, with most significant functions being brought under direct ministerial control.

At the national level, the response to the dissatisfaction with statutory authorities took another course, in the form of the review, by the Hilmer Committee, of Australia’s 

3. Wettenhall R L (1983). Qangos, Qagoes and the Problems of Non-Ministerial Organisation, in Quangoes: The Australian Experience. Edited by GR Curnow and C A Saunders, Hale & Ironmonger

Sydney. p 27; Sawer G (1983). Ministerial Responsibility and Quangoes, in Quangoes: The Australian Experience. Edited by GR Curnow and C A Saunders, Hale & Ironmonger Sydney.

p 76/7; Forrest M (1983). Reporting and Review of Quangoes in Quangoes: The Australian Experience. Edited by GR Curnow and C A Saunders, Hale & Ironmonger Sydney. p 92;

4. Sawer, p 76

5. Wettenhall p 16

competitive position in the global market place. The monopoly character of many statutory authorities (principally in the utility sector) was seen to be a barrier to efficiency. The Hilmer Committee observed that many activities performed by statutory authorities, could more efficiently be carried out by the private sector, (where market place competition mediates the price, quality and range of services to maximise efficiency). Accordingly, the Hilmer recommendations were adopted by the Council of Australian Governments (COAG) in 1995 as the National Competition Policy (NCP) and State Governments commenced the process of implementing the reforms.

In April 1996, the Victorian Government issued a discussion paper outlining the way in which the principles of the National Competition Policy were to be implemented within State agencies. The Victorian Government’s policy on "Competitive Neutrality" was published later that year. In 1998, the Department of Treasury & Finance issued Guidelines on how the principles of the NCP were to be implemented. Two models for the structural reform of agencies (or of components of agency business), were described and agencies were required to make the necessary organisational adjustments depending on the classification of the agency output. (As part of this process, CFA was obliged to place its vehicle manufacturing business into the private sector). The volunteer brigades reluctantly accepted this Government directive.

Another feature of the NCP was the recognition of certain activities as "government service obligations". These obligations took two forms; (i) provision of those services which the market did not provide or where provision of the service by the market was accompanied with significant externalities, and (ii) development of the appropriate regulatory frameworks. The latter obligation has seen the establishment of a number of ‘service price’ and ‘service quality’ regulators, particularly in the utilities.

As part of this process, it became clear that in using the "purchaser/provider" model, there was an obligation on executive government (ministers and Cabinet), to specify the nature of the services to be delivered (and their qualities), while it was the role of the agencies to deliver  the services as efficiently and effectively as possible in line with the relevant government policies.

In 1995 COAG asked the Industry Commission (later renamed the Productivity Commission) to develop a system of performance monitoring and reporting which would support the ongoing evaluation of service delivery for those services not subject to market forces. These annual Reports contain comparative performance information, which is now being used by State Treasury Departments to drive reform in the processes of linked planning and budgeting, of output costing and of the establishment of relationships between outputs and outcomes. These reforms contribute to the development of accountability and transparency at agency level. They also assist the community and politicians to judge the appropriateness of various resource allocations, as well as the comparative effectiveness of the resulting services.

6. Reid quoted in Wettenhall , p 17; Spann R N (1973). Public Administration in Australia, pp 192 - 193

7. Foley K J (1981), Policy Analysis by Parliamentary Committee: The Origins, Methodology and Significance of Victoria’s Public Bodies Review Committee. Occasional Paper, Australian Political

Science Association, Melbourne. pp 6-9

8. Foley, p 16

Recent Legislation Affecting CFA

The nature of two recent significant changes made to Victorian legislation covering the emergency services sector, which strengthen ministerial control of these agencies, is not surprising. Both are entirely consistent with the requirements of greater accountability by statutory authorities which expend public monies on service delivery.

For the first of these changes, (the insertion of Section 8 into the Metropolitan Fire Brigades Act 1958 and of the parallel Section 6A into the Country Fire Authority Act 1958), it is clear that this resulted from the routine implementation of a policy of the Vicotrian Government to make every statutory authority answerable directly to the relevant minister.

The second of these changes, (the creation of the Office of the Emergency Services Commission by an insertion of Part 4A, (Sections 21A to 21I), into the Emergency Management Act 1986, meets one of the key government service obligations. The role of the Emergency Services Commissioner is essentially that of a service quality regulator.

Both of these changes can be seen to be the results of a general move to the enhanced accountability of statutory authorities and not directed particularly at CFA and its volunteers. The changes were needed because of the the growth in the range and complexity of emergencies handled by the emergency services, by rising expectations of the community of the quality of these services, and by pressures from the insurance sector, now concerned at having to fund an expanded range of services through the fire service levy arrangements.

These changes do not significantly alter the relationship of CFA volunteers to the Minister, given the continuing strong sector representation of the volunteers and their interests on CFA’s Board. The same justifications for representation which applied at the time of CFA’s formation apply now.

Volunteers are prepared to give their time and efforts to serve their communities and the State, but not in the event of the reduction or the loss of their infulence on decision making on matters affecting their interests. The inclusion of the provisions set out in Sub-sections 21D (2) and (3) in the Emergency Management Act 1986, which make consultation with volunteers mandatory and which require that the processes of the Office of the Emergency Services Commissioner must pass the tests of reasonableness, are evidence of the Government’s recognition of the  independent role of volunteers.

2.2 Role of CFA

CFA is a volunteer-based organisation providing fire and emergency services to more than 2.4 million Victorians, including 60% of the area of greater Melbourne. Nearly all CFA firefighters are volunteers - some 64,340 men and women in 1220 brigades (1999/2000). The CFA also employs 313 full time paid firefighters located at 21 integrated (full time and volunteer) stations (1999/2000) and 525 full time paid staff who provide administrative, training and operational support services to the brigades. Through its 1220 self-managed brigades throughout the State, 20 Regional Headquarters and State Headquarters in Melbourne, CFA's support reaches even the most remote communities in Victoria.

CFA's Vision Statement

CFA operates under five corporate objectives that deliver the Authority's vision of creating a safer community:

• to implement sound risk management principles across CFA;

• to support and increase the partnership between CFA and the community by helping communities to develop a greater understanding of the risks they face and stronger acceptance of the responsibility for managing those risks;

• to maintain and enhance incident management;

• to provide maximum support to CFA's integrated team of volunteers and career people; and

• to improve organisational performance.

CFA Personnel Volunteers 64,340 Paid firefighters 313 Support staff 525 Community Perceptions of CFA

CFA's presence in the community is well recognised by the Victorian public as a 'vital and essential service'. In a recent survey of public perceptions (Strachan Research – July 2000)9 , 98% of respondents described CFA as:

• an excellent organization:

• doing a good job; and

• dedicated to helping the community.

More than 97% of respondents expressed confidence in calling CFA in the event of a fire. Specific initiatives and programs have been designed to promote increased community awareness of CFA's fire prevention and risk minimisation programs, community support, and fire suppression capabilities through the extensive network of volunteers and career staff.

One of CFA's key roles is to assist communities to become strong and self-reliant guardians of their safety and wellbeing. In striving to achieve these outcomes, CFA is a vital resource that reduces the community's dependence on a broad spectrum of government services.

9. Strachan Research (2000). Corporate Strategic Positioning. A Study for CFA July 2000.

CFA is a vital resource that reduces the community's dependence on a broad spectrum of government services.

CFA's Commitment to the Community

CFA is at the heart of the communities it serves through its links to the individuals and organisations that constitute CFA's family of volunteers. Given the rural-urban drift and the severe economic impact on many regions and towns throughout Victoria, the CFA local brigade is often the only constant of community life. As such, community needs define and drive the services delivered by CFA brigades .

Developments in technology, resources and operations have seen CFA grow to be a highly respected fire and emergency service worldwide.

CFA's many roles within the community now include community education, support of community groups, responding to structural and wildfires, road accident rescues, hazardous material incidents, industrial accidents, searches, rescues and natural disasters.

In addition to firefighting, the roles available within a brigade have expanded to include administration, finance, public relations and marketing and community education.

Through its integrated volunteer and career staff model of emergency management, CFA is committed to providing a world class service to Victorians.

It is conservatively estimated that this volunteer-based management saves Victorians about $350 million per annum.

CFA Brigades

CFA brigades are self-managed but are supported by CFA’s organisational infrastructure. While each brigade receives some funding support from CFA, to operate efficiently and effectively they require financial assistance from their communities. They carry out their own fundraising activities to aquire facilities, purchase equipment and to support their activities.

Brigades are made up of local volunteers, who are the lifeblood of the organisation providing a range of emergency services relevant to their communities.

2.3 The Volunteer Associations

Long before the formation of the Country Fire Authority in 1945, two volunteer associations had been in existence. Collectively, they represented and protected the interests  of the urban and rural volunteers. The association representing urban volunteers had been formed prior to 1900 and the association representing rural volunteers was formed in the 1920s.

When the Government of the day created CFA in 1945 it recognised the appropriateness of the two associations and the need to ensure that independent representation of volunteers continued to be facilitated. Accordingly, the Government included a provision in the Country Fire Authority Act 1945 to formally recognise the existence and roles of the two volunteer associations.

Section 100 of the current Country Fire Authority Act 1958 provides for the formation of two volunteer associations of members of urban and rural brigades to bring to the Authorities attention all matters affecting their welfare and efficiency.

These associations are the Victorian Urban Fire Brigades Association and the Victorian Rural Fire Brigades Association. Each of the two associations nominates two volunteers as Members of the Authority, thus ensuring volunteer input at the highest level of decision making within CFA. Both the associations are affiliated with the Australasian Assembly of Volunteer Fire Brigades Associations Inc, which acts as an advocate for its members on issues affecting volunteer firefighters that are best resolved at a national level. Collectively, the Assembly speaks on behalf of over 300,000 volunteer firefighters from the 12 member associations from all States and Territories.

2.4 CFA's Legal Structure

The CFA is a statutory authority under the Country Fire Authority Act 1958 (Vic). The Authority is comprised of 12 Members appointed by the Governor in Council 10 with powers specified in the Country Fire Authority Act. The Authority is subject to the general direction and control of the Minister in the performance of its functions and exercise of its powers.11 Under the Act, CFA has the general duty, so far as relates to the country area of Victoria:

• to take superintending steps for the prevention and suppression of fires;

• for the protection of life and property in case of fire; and

• for the general control of all stations, brigades and groups of brigades.12

The Authority may also provide rescue and extrication

services, road accident rescue services and property protection services to prevent or deal with the effects of any emergency or hazard.13

The country area of Victoria is defined, for the purposes of the Country Fire Authority Act, to be the area of Victoria outside the Metropolitan Fire District but not including state forests, national parks or protected public land, in which the Department of Natural Resources and Environment has primary responsibility for fire suppression and prevention.14

10. CFA Act s 7

11. CFA Act s 6A

12. CFA Act s 20

13. CFA Act ss 97A, 97B, 97C

14. CFA Act s 3

Each of the two associations nominates two volunteers as Members of the Authority, thus ensuring volunteer input at the highest level of decision making within CFA.

In effect, CFA is responsible for organising community resources to provide fire suppression and prevention services.  In addition to volunteer and integrated brigades, the Authority is responsible for Industry Brigades which are comprised of employees of land owners and forest property owners and are responsible for fires in their designated areas.15  Every brigade and group of brigades as well as all officers and members of brigades are under the order and control of CFA's Chief Officer, who has general powers and duties under the Act to discharge the Authority's duties.16

Volunteer Brigades

The Act requires every association of people operating as a fire brigade in the country area of Victoria and all their officers and members to be registered with the Authority 17 The Authority has the general power in respect of the formation, registration, amalgamation, training and to a certain extent, equipping the brigades.18

The Act provides for the officers of volunteer brigades to be elected by the members of the brigade, subject to approval by the Authority.19 Brigades may beneficially own property which, if not specifically vested in a particular person for or on behalf of the brigade, is deemed to be vested in the captain and secretary of the brigade jointly.20 A brigade may make its own rules, so far as they are consistent with the Act and Regulations and a set of model rules for a volunteer brigade is provided in the Regulations 21 .

New volunteer brigades may be formed by the Authority or by a public meeting which resolves to apply for registration of a brigade 22 .

For administration purposes brigades are organised into Areas and Regions. For command and control purposes brigades are organised into Groups 23 .

2.5 CFA's View of the Future

CFA aims to achieve a reputation as a professional, community-based organisation that has earned the right to be considered Australia’s leading fire and emergency service provider.  To achieve this, CFA has adopted the following priorities:

• the development of a highly integrated and united workforce; and

• the creation of robust and effective relationships with other organisations that provide emergency services. With regard to the integrated and united workforce, CFA aims to ensure that its volunteers remain recognised and motivated to continue to accept roles within the service  which are becoming a great deal more demanding each year. The economic cost to the State of Victoria to substitute career firefighters for volunteers is probably beyond the financial capacity of the exisiting Government and its funding structures.

15. CFA Act, s 23AA

16. CFA Act, s 27

17. CFA Act, s 26

18. CFA Act, s 23

19. CFA Act, s 25

20. CFA Act, s 22

21. CFA Regs, reg 41

22. CFA Act, s 23

23. CFA Act, s 23A

CFA therefore seeks every opportunity to ensure that there are tangible benefits available to CFA volunteers to encourage their continued participation in CFA’s activities. . The second priority reflects the need to have real and effective relationships with communities throughout Victoria. The CFA model of utilising volunteers is, in CFA's opinion, one of the most effective ways of achieving this. Effective relationships between CFA and the community provide a sound basis for communities to be more self-reliant in both the aspects of prevention of fires and other emergencies and also the basis to respond and recover from emergencies. There is abundant evidence that CFA’s direct involvement with the community enhances the CFA’s community’s level of preparedness and investment in prevention, and thus in community safety. The CFA Community Fireguard and Bush Fire Blitz programs, now widespread through Victoria, bear testimony to this fact. CFA is therefore dependent on working in a society that values volunteerism and having the ability to attract volunteers into its own workforce.

Generally, CFA is planning for a future where it will become even more reliant on Government policy that supports the volunteer culture and encourages community self-reliance.

The direct economic contribution of CFA volunteers to the State’s economy is conservatively estimated at about $350 million per annum.

2.6 The value of the CFA volunteer contribution

The delivery of services by CFA to the Victorian community depends crucially on the contributions of the tens of thousands of CFA’s volunteers. These contributions include:

• The time, skills and experience of volunteers. This includes time to attend incidents, travel to and from incidents, maintain vehicles and other capital equipment, training and preparedness (including the training of others), prevention work (such as public education and community safety), post-incident critical incident stress management, recruitment, fundraising, meetings, planning, and other administrative tasks;

• The risk to life, health and wellbeing of volunteers. In volunteering to provide CFA services, volunteers face very real risks to their health and wellbeing; 

• The personal financial contributions of volunteers. Volunteers subsidise the provision of CFA services in many ways. 

These include: personally funding the costs of travelling to and from incidents in private vehicles; making available at no charge equipment for fire safety and readiness; and administration costs such as phone calls and stationary; and 

• Fundraising in their communities by volunteers and their brigades to acquire facilities and to purchase vehicles, other equipment and resources supplementary to those provided by CFA.

The benefits to the community from CFA volunteer services arise from:

• A lower incidence of fires and other hazardous events through the prevention and safety work of volunteers; and

• A lower incidence of loss of life, injury and damage arising out of fire and other

hazardous events through the readiness, planning and response capability, and post-event activities of CFA volunteers.

It is conservatively estimated that the direct economic contribution of CFA volunteers to the State’s economy is about $350 million per annum.23

The value of the contribution is estimated as the value of services that would be lost should the services not be provided. As such, the estimate indicates the level of expenditure that would be needed to provide volunteer services with funded inputs. Another component of the value of the volunteer contribution is the opportunity cost of the time given by volunteers to CFA activities, which is estimated to be in the range of $90 million to $400 million. These estimates recognise that time is finite and that there is a trade-off as time could have been spent on alternative activities (paid work or leisure).

CFA invests a considerable proportion of its annual budget and volunteers much of their time on training and maintenance of skills. CFA’s intellectual capital accumulated by volunteers over many years is a composite of their knowledge, experience and practical skills. Although no calculation has been made of the value of CFA’s intellectual capital, estimates made by NSW Fire Brigades in their Annual Report (1998/99), which valued the intellectual capital of their 6000 staff at $530 million, suggest that CFA’s intellectual capital could be worth double this amount. The value to the Victorian community of the benefits of volunteer services, namely a lower incidence of fire and hazardous events, and lower loss of life, injury and damage where these events occur, is immense. The conservative estimates outlined above do not include the value to the community that arises from a greater feeling of safety and  security, and improved outcomes from significant involvement in the outcomes of their local brigade activities.

23. M Hourigan, Value of the Volunteer Contribution to Victoria, Country Fire Authority, 2001. A range of estimates resulted from adopting alternative methods and assumptions for the key

variables (such as volunteer numbers and hours contributed).

3.Volunteer basis of CFA

3.1 The Nature of Volunteering

The viability of CFA and other emergency service organisations within Australia hinges on the strength and commitment of tens of thousands of volunteers who provide unpaid assistance in the form of time, service and skills. Without the generous support of these volunteers Victorians would not have the support of such an efficient and effective emergency service. Indeed, without volunteers there would be no CFA. In recent years, rapid social and economic change within the community is threatening the foundations of many volunteer-based emergency services. New members are scarce and the pressure on existing volunteers is increasing.

Furthermore, factors such as a competitive economic climate, rural and urban mobility and fluctuating population distribution are increasing the demand for and the complexity of service delivery from volunteers.

CFA is made of up of over 10,000 urban and 54,000 rural volunteers. Across the State a total of 35,000 volunteers are considered to be directly involved as volunteer firefighters. The balance of CFA’s registered volunteers undertake a wide range of non-fire-ground activities including brigade administration, recruitment, financial management, training, community awareness campaigns and brigade support. Their roles are supported by 313 full time, paid firefighters in 21 brigades located in metropolitan Melbourne and regional Victoria.

Little research has been undertaken to determine the nature and extent of issues affecting volunteer-based organisations and volunteers.24 However it is known, that Australians are amongst the most active volunteers in the world, and that much of the standard of living achieved in Australia is a direct result of the economic contribution by hundreds of thousands of volunteers. Feeling appreciated and recognised for their efforts is an important factor in retaining and recruiting volunteers, and CFA has an active program of volunteer development and recognition, including a significant series of initiatives planned for 2001, the International Year of the Volunteer.

3.2 Motivating Factors for Volunteering

It is clear that the functions of CFA would be severely undermined without the extent of commitment provided by its 64,340 volunteers.

The most significant motivations for volunteers are:: 

• to assist the community;

• to be active and involved in community activities; and

• to fulfil personal needs.

It is therefore apparent that CFA is perceived by volunteers to be an organisation which provides a community service rather than acting as an arm of the public service. Instead of existing as an extension of the government, CFA is seen as a voluntary-based not-for-profit organisation which relies heavily on its volunteers to survive economically and physically. Ultimately, the reasons people volunteer are based on charitable and benevolent considerations and are not in order to fulfil governmental responsibilities.

24. Reinholdt S and Smith P (1998). Directions in Volunteer Management. CFA Burwood East

In the CFA’s and Volunteer Association's opinion the definition of public benevolent institution used in paragraphs 21 and 22 of the Issues Paper does not accurately reflect the law applied in recent PBI cases. It is contended that the fact of governmental control alone is not determinative of whether or not an organisation is a PBI. Rather, the degree of governmental control of an organisation is but one of a number of relevant characteristics to be taken into account. An analysis of the current state of the law follows to demonstrate this contention.

4. Development of a definition of Public Benevolent Institution

4.1 Definition of Public Benevolent Institution in Australian Legislation and Practice

The Australian Taxation Office and other Commonwealth and Victorian Government departments and agencies currently recognise CFA as a Public Benevolent Institution. In Australia, Public Benevolent Institutions have been granted privileged status in a number of legislative contexts. They are exempt from paying taxes under the Income Tax Assessment Act 1997, the Fringe Benefits Tax Assessment Act 1986, and the Pay-roll Tax Act 1971 (Vic).

Donors of gifts made to CFA brigades, including vital gifts such as trucks and other vehicles used for fire fighting as well as cash, are entitled to deductions under division 30 of the Income Tax Assessment Act 1997. In addition, such institutions are provided pecuniary discounts within the Telecommunications Act 1997, the Water Act 1989 (Vic) and the Road Safety Act 1986 (Vic).

However, the term 'Public Benevolent Institution' is not defined in any such legislation and thus its meaning has been determined by common law. The term was intended to supplement the historic concept of 'charity' around the time of the Great Depression. Following the Privy Council decision in Chesterman and Ors v Federal Commissioner of Taxation [1926] AC 128 which held that the term 'charitable purposes' bore its technical legal meaning, it was supplemented by 'public benevolent institution.' The aim was to reflect more accurately the objective of alleviating suffering in the community.

The meaning of "public benevolent institution" was first interpreted by the High Court in Perpetual Trustee Company Ltd v FC of T (1931) 45 CLR 224. In this case the majority held that the Royal Naval House in Sydney was not a public benevolent institution within the meaning of section 8(5) of the Estate Duty Assessment Act 1914-1938(NSW). The criteria set out by the following judges is now regarded by the courts as integral to the establishment of PBI status: Starke J stated that a "public benevolent institution" envisaged an institution "organised for the relief of poverty, sickness, destitution, or helplessness." Dixon J stated that such an organisation should "promote the relief of poverty, suffering, distress or misfortune." Evatt J described the necessity of "giving freely to those who are in need ... and who are unable to care for themselves." Australian Council for Overseas Aid v Federal Commissioner of Taxation 1980 49 FLR 278 considered whether the Australian Council for Overseas Aid is a public benevolent institution within the meaning of s13(b) of the Pay-roll Tax (Territories) Assessment Act 1971 (Cth). The question was whether an organisation may be "organised for" the relief of poverty, in the words of Starke J, or whether it may "promote the relief of poverty" etc in the words of Dixon J, even though it does not make funds or services directly available to the objects of the benevolence. Overturning the decision of the Taxation

Board of Review, the Court held that the Council should properly be regarded as a public benevolent institution. The Council was not considered to be a separate institution or organisation carrying on an independent business in the course of which it serves persons other than its members. Rather, the Council and its members were looked at as a whole enterprise which is predominantly benevolent and of which the ACOA was an integral part.

In FC of T v Launceston Legacy (1987) 19 ATR 41, and affirmed on appeal in Re Launceston Legacy and FC of T (1988) 19 ATR 3316, the Court held that need is not synonymous with financial poverty and recognised that the concept of benevolence is much broader than the provision of financial assistance. The Launceston Legacy Club was deemed to be benevolent notwithstanding that it provided a "caring service, not limited to the provision of money, to those in need" and regardless of the fact that some of the Club's incidental objects and powers might not be regarded as benevolent.

Marriage Guidance Council of v Commissioner of Pay-roll Tax (Vic) (1988) 20 ATR 3217 confirmed that relief of poverty is not an essential element in the notion of a public benevolent institution. However, the Marriage Guidance Council of Victoria failed in its attempt to be recognised as a PBI on the grounds that the range of problems with which it dealt were too wide and the level of financial return too substantial. In addition, the services offered did not relieve misfortune or distress, whether viewed on a physical, emotional or economic level. The court held that: "... the activities of a public benevolent institution should result in a direct alleviation of distress or helplessness, even if prevention may be treated in principle on the same level; the predominant function of such an institution must be so direct; and the services it provides must be freely given."

In Commissioner of Pay-roll Tax (Vic) v Cairnmillar Institute (1990) 21 TR 665 it was held that "needy" does not necessarily mean financial need. The court held that a public institution is a benevolent institution if it provides relief in a direct way to persons suffering from some unfortunate disability or condition. The test is whether the disability or condition is of such seriousness as to arouse community compassion and thus engender the provision of relief. In applying this test the court held that it was appropriate to have regard to both the objects and the activities of the institute.

The term 'Public Benevolent Institution' is not defined in legislation and thus its meaning has been determined by common law.

In Metropolitan Fire Brigade Board v Minister of Taxation (1990) 27 FCR 279 the court considered whether the Metropolitan Fire Brigades Board was a PBI within the meaning of the Fringe Benefits Tax Assessment Act 1986 (Cth). The relevant Board was constituted under the Fire Brigades Act 1964 (Qld) (FBA). The FBA provided for Fire Brigade Boards with membership consisting of persons, some of whom were appointed by the Governor in Council, some elected by "contributory companies" and some representing local authorities. During the relevant period membership comprised persons appointed by the Governor in Council and representatives of local authorities. There was no private representation.

Under the FBA the responsible government Minister was given wide powers to control the Board. In addition, funds required for capital and operating expenditure of the Board were predominantly derived from the State Government, and a mandatory levy imposed on prescribed property owners. It was estimated that $24 million of the $26 million funds available to the Board was provided by the State government.

Wilcox, Spender and Pincus JJ identified the functions of the Board as being to control and extinguish fires, protect life and property in case of fire and other related matters.

Their Honours stated: "... it seems to us that, for many years now, controlling and extinguishing metropolitan fires has, in Australia, been regarded as a responsibility of government. It is true that ordinary citizens and those organised into volunteer fire brigades do some work of the same kind, as a matter of civic duty. That does not detract from the appellant’s status as a body constituted, funded and controlled by government and performing functions on behalf of the government."

The Court found the Board to be a purely government body and stated that such a body could "hardly ever" satisfy the tests of PBI status. In Legal Aid Commission of Victoria v Commissioner of Pay-roll Tax (Vic) 1992 92 ACT 2053 the court held that the Legal Aid Commission was a PBI within the meaning of the Pay-roll Tax Act 1971 (Vic).

The court refused to categorise the Commission as a purely governmental body. Gibson J distinguished the facts of the Fire Brigades Case stating that the Commission was not under the same degree of government control as the Fire Brigades Board. The court emphasised that most of the Commission’s clients were in fact pitted against the government. It held that the object of the Commission was to benefit an appreciable and needy section of the public and the fact that it charged for this service did not preclude the recognition of PBI status. Mines Rescue Board of NSW v FC of T (2000) (Mines Rescue Board) is the most recent consideration of PBI criteria as it applies to the Fringe Benefits Tax Assessment Act 1986 (Cth). The Mines Rescue Board (MRB) was established under the Mines Rescue Act 1994 (NSW) (MRA). Its principal function was the provision of rescue services for underground coal mines in NSW. The MRB relied upon mine owners for funds, personnel and equipment and did not receive funds from the government.

Hely J held that the notion of benevolence "involves an act of kindness, or perhaps most particularly, the rendering of assistance voluntarily to those who, for one reason or another are in need of help and who cannot help themselves." On this basis the MRB was not characterised as a PBI, and the fact that its actions were predicated by statutory obligation was held to be fatal to its claim. It was considered that because the board had been brought into existence to give effect to government policy it was outside the ordinary concept of benevolence.

The Federal Court affirmed the decision of Hely J on appeal. The court followed the judgment in the Metropolitan Fire Brigades Case in emphasising that the MRB was a statutory corporation representing the Crown and that a significant level of control had been granted to the Minister in order to regulate the MRB.

The court cited Angel J in Tangentyere Council Incorporated v The Commissioner of Taxes (1990) 99 FLR 363 where he stated that "while the authorities do not lay down an all-embracing formula as to what is a public benevolent institution, the number and characteristics of the persons benefited by the institution in question can alone be determinative of the question." But the court considered that a select group of miners was not substantial enough to determine their status as a PBI.

The definition of PBI in the Inquiry’s Issues Paper does not reflect the Full Court's decisions.

The combined effect of these factors resulted in a finding that the MRB was not a PBI. However, in line with Legal Aid Commission of Victoria v Commissioner of Pay-roll Tax (Vic) 1992 92 ACT 2053, the Full Court left it open on the facts for bodies performing governmental functions to be classified as public benevolent institutions. The judges asserted that:

"There still remains the question whether, being governmental, the appellant should nevertheless have been found to be a public benevolent institution. In our view the degree to which the appellant is properly characterised as governmental precluded a finding to that effect".

Therefore, as the law presently stands, where an organisation is characterised as governmental to some extent, it is a matter of the degree to which it is properly characterised as governmental and not the fact of some governmental control alone, which must be considered to determine whether on not the organisation is a PBI. Accordingly, the statement of the definition of PBI contained in paragraphs 21 and 22 of the Issues Paper, which suggests that rescue or emergency services will be considered to be PBI's "provided that the organisation is neither an arm of government nor subject to governmental control" does not reflect the Full Court's decisions in Mines Rescue Board and previous cases.

Rather, the degree of control is but one of a range of factors, including an organisation's otherwise benevolent purpose, place in the community and mode of providing benevolent services which must be considered to determine whether, on the facts of the individual case, the organisation is a PBI at law. For organisations such as the CFA the dominant characteristics that must be considered are the essentially benevolent and community-based nature of the organisation's purpose and service delivery, rather than the degree to which it is potentially subject to governmental control.

4.2 International Definitions of Public Benevolent Institutions which are not Charities

Many countries recognise the desirability of supporting public benevolent institutions by granting them some degree of preferential tax treatment and donor incentives, although the eligibility criteria, the benefits available, and the fiscal methodology vary. There appears a broad consensus in the international community regarding the justification for such beneficial treatment. Factors which are frequently cited include that such institutions offer a relatively cost-effective means of delivering social and developmental services in a manner which relieves the financial burden which otherwise falls upon the State. Further, as civil society initiatives, they are seen to promote important values in society, including volunteerism, self-responsibility, and participative democracy 25 
It is interesting to note that internationally Australia's interpretation of 'public benevolent institution' has been observed as overly conservative. In a recent paper entitled 'Draft Tax Legislation in South Africa' prepared by the International Journal of Not-for-Profit-Law 26 , it was asserted that: "... the experience of Australia, where the formulation is 'public benevolent institution' suggests that limiting legislative language may easily be applied in ways that stifle aspects of third sector development." In a 1999 lecture delivered by Santow J on Judicial Visit to University College London 27 , which compared Australian and English case law on charitable purposes it was observed that: "In Australia, fiscal benefits depend on being a "public benevolent institution", allowing some room to uncouple these from charitable status generally. Nonetheless it remains largely true to say of Australia as for the UK that validity as a charitable trust and significant fiscal immunity "continue to march hand in hand" [per Lord Cross in Dingle v Turner [1972] AC 601 at 625], making wholesale liberation of charitable status a fiscal impossibility. So the two concepts of charity and public benevolent institution remain intertwined." Much of the antiquated language of "charity" is derived from old English law with its ancient formulations originating in the Preamble to  the Charitable Uses Act 1601, more commonly known as the Statute of Elizabeth. A purpose is considered "charitable" only if it falls "within the spirit and intendment" of the Preamble. However, as the Ninth Interim Report of the Commission of Inquiry into certain Aspects of the Tax Structure of South Africa 28 affirms, such terminology is a product of its time, and no longer reflects a contemporary understanding of development, altruism, or public benefit. Recognising that society's circumstances do not stand static, Lord Wilberforce endorsed in Scottish Burial Reform and Cremation Society Ltd v Glasgow Corporation [1968] AC 138 at 154, that the law of charity "is a moving subject".

25. Fiscal Issues Affecting Non-Profit Organisations Ninth Interim Report of the Commission of Inquiry into certain Aspects of the Tax Structure of South Africa 12 February 1999 p2.

26. Draft Tax Legislation in South Africa, Simon, Karla The International Journal of Not-for-Profit-Law Vol 2, Issue 4, p2.

27. Charity in its Political Voice – a tinkling cymbal or a sounding brass? Current Legal Problems 1999, p3.

28. above, note 1, p3.

Similarly, in the Ontario Law Reform Commission's Report on the Law of Charities 29 it was clear in their view that:

"... courts should no longer feel unduly constrained by

the list of charitable projects in the Statute of Elizabeth,

by the categories generated from that list in the

textbooks and commentaries, or by the categories

established in Pemsel." 30

The categories outlined by Lord Macnaghten in Pemsel, being relief of poverty, the advancement of education, advancement of religion and other purposes beneficial to the community, may in fact be interpreted quite generally. The Ontario Law Reform Commission stated that "courts have shown themselves quite open to further sensible developments and the fourth category has been categorically expanded in recent years to include things such as publishing of law reports and sports."31

Accordingly, the Ontario Law Reform Commission concluded "there is already a tendency in much of the recent case law to use the fourth category in Pemsel as a broadly inclusive definition".32 To interpret what the law should accept as purposes that are beneficial to the public, the Commission considered that 'charity' is properly defined as: "... a truly charitable act or project that has as its form, its motive, and its effect the provision of the means of pursuing a common or universal good to another. ... being comprised of three key elements: the charitable purpose (the good pursued), the practical utility of the act or the project (the effect), and the destination of the benefit (others)."

Under the incorporating statute in Canada, the purposes that a society or non-share capital corporation may pursue must in the broadest possible terms be for some charitable, educational, patriotic, community, or public-benevolent purposes. The only restriction is that the primary purpose must not be to operate some business, professional, or other for-profit activity.

All charities that have applied to Revenue Canada and been registered as charitable organisations, public foundations, or private foundations are completely exempt from all tax on income whether the income is from donations; earned by way of interest, dividends, or capital gains from passive investments; or earned from active businesses carried on by the charity. There is also a wide range of exemptions on consumption, land, and import taxes, but these vary according to province and even municipality.

In New Zealand, 'charitable organisation' is defined for the purpose of the Income Tax Act 1994 as a "society, institution, association, organisation, or trust which is not carried on for the private pecuniary profit of an individual and the funds of which are, in the opinion of the Commissioner, applied wholly or principally to any charitable, benevolent, philanthropic, or cultural purposes within New Zealand". 'Charitable purpose' is defined as including "every charitable purpose, whether it relates to the relief of poverty, the advancement of education or religion, or any other matter beneficial to the community."

Under the Oregon Revised Statutes in the United States a "Benevolent organisation" has been defined as "any person organized and existing for charitable, benevolent, eleemosynary, humane, patriotic, religious, philanthropic, recreational, social, educational, civic, fraternal or other nonprofit purposes". The fact that contributions to an organisation qualify for a charitable deduction for tax purposes or that the organisation is otherwise exempt from payment of federal income taxes pursuant to the Internal Revenue Code of 1954, as amended, constitutes prima facie evidence that the organisation is a bona fide benevolent organisation.

Implicit within these international interpretations is a wide acceptance of the type of institution which may be classified as charitable or benevolent. It is well recognised that the law has evolved since the Statute of Elizabeth and Pemsel and that while they may provide a historical basis for the determination of 'charity', our laws must now be contemporaneous with developments in society. The initial supplementing of 'charitable purposes' with 'Public Benevolent Institution' in Australia was to distance ourselves from an overly technical meaning of ‘charity.’ 

29. Report on the Law of Charities Ontario Law Reform Commission December 1996, Ch 8, p2.

30. Commissioners for Special Purposes of the Income Tax v Pemsel [1891] A.C. 531 ("Pemsel")

31. Ibid Ch 7, p8. See for example Re Laidlaw Foundation (1984) 48 O.R. (2d) 549. This decision of the Divisional Court of Ontario affirmed the charitable status of grants made to certain

amateur athletic and sports associations for the disabled.

32. Above n 6, Ch 8, p2.

