Submission to Inquiry into the Definition of Charities and Related Organisations

Response to Issues Paper

Respondent

Catherine Brown is a consultant to a range of philanthropic and not for profit organisations.  Catherine is also a solicitor.  She has worked as a corporate solicitor and senior manager with the MS Society (1988-93), Wesley Mission (1993-95) and as the CEO of the Brain Foundation (1995-1998).  Since 1999 Catherine has worked as a consultant to The Sidney Myer Fund establishing the Foundation for Rural and Regional Renewal; The Myer Foundation on a project related to corporate citizenship; The Education Foundation on a number of projects; on reviews of human service organisations with SPICE Consulting, and strategic planning exercises for environment groups.  Catherine is committed to supporting excellence and innovation in the charitable sector.

Issues:

The implications of current social expectations and experiences for defining charities and related organisations

Attributes, purpose and behaviour of the sector n the current environment

It is clear from my experience in human service organisations that services which enable people to correctly identify the most suitable service and help them access that service (whether it be provided by a non government organisation or by a government agency) are as critical to the long term outcomes for a person who is in need or has a disability as the direct services themselves.  There should not be a distinction made between so called “direct services” and services which ensure access, such as information, counselling and individual advocacy services.  The later ensure an effective and efficient use of the human services system.  This is obviously most significant in relation to the granting of deductible gift recipient status.

Services which focus on prevention, whether they be counselling services, health promotion programs, education programs or others, should also be regarded as being integral to ensuring the health and well-being of the community.  Again these services reduce the use of so called “direct services” which is a benefit to the Australian community.

Wholly or partially charitable, religious or community service not for profit organisations

One of the key difficulties in relation to religious organisations which provide welfare, aged care services or other related charitable activities, is their legal structure and the lack of public accountability in some cases.  Many churches are incorporated under an Act of Parliament and are not required to file returns with, for example, the ASIC.  Some publish an annual report, not because they have to, but because it is good public relations.  However, there are often no clear accounting reporting rules which apply.  I would recommend that religious organisations which provide services that are not purely religious should create another incorporated structure (preferably a company limited by guarantee given the size of most operations) to carry out the human service activities.

Undertaking commercial activities in order to fund charitable activities is in itself acceptable as the pressure to generate income from other sources than traditional fund-raising appeals is increasing.  I also think entrepreneurial flair should not be penalised.  However, the issues again are the purpose of the commercial activity and it’s legal structure.  While at the MS Society, we had a number of businesses, all of which were fully owned subsidiary companies of the MS Society (i.e. proprietary limited companies).  By contrast, at Wesley Central Mission Melbourne, our businesses were often not separately incorporated, but were divisions of the organisation. Separate incorporation means that commercial risks are at arms length from the charitable organisation and that all tax exemptions do not automatically flow to the commercial arm.  This area requires more detailed analysis -  I have developed a project which I plan to carry out in 20001 which studies this area.

Existing definition of charities and related organisations in Australia

It is difficult to explain the two-tiered system of tax status (income tax exemption as a charity and tax deducible donation recipient status as a public benevolent institution) to non-legal people.  In addition the ability to register an organisation as a PBI under the cultural and environmental registers of the Tax Act means that the tests for PBI status which apply in the health and welfare areas are not directly relevant to these newer areas.

The Foundation for Rural and Regional Renewal required a special listing under the Tax Act in order to gain PBI status - whereas rural and regional social and economic renewal is recognised in the UK and India as a charitable (and PBI) activity.  Community foundations which are engaging in charitable activities should also be regarded as PBIs, and not require a separate Public Fund in order to achieve this status.

As mentioned above, the test of providing “direct relief” for a disadvantaged section or class of the public is often difficult to apply, especially as the concepts of self-help and integrated service systems for health and community services underlie most program development at a government level.

It might be time to examine some other approaches to these tests.  For example, charitable status should lead to income tax and fringe benefit tax exemption (and various state taxes and financial institutions charges) and also to being registered as a tax deductible gift recipient.  Some research of the community’ expectations of what a charity is might clarify the way in which the Tax Office should redefine its view of charities.

Options for enhancing the existing definitions in Australia

The test of the definition of charity should shift from an examination of the inputs/activities to an examination of the outcomes - the public benefit to the Australian community.  In essence the purpose of the organisations and the outcomes for the public are critical.

Suggested definition:

“A charity should:

1. Have a purpose which addresses a demonstrated social, cultural, environmental or economic need in the Australian community;

2. Be able to demonstrate outcomes which address that need on an annual basis;

3. Provide a publicly available report to the community; and 

4. Not be for the personal financial benefit of a particular person or group of persons.”

This implies a body which would oversight charities in Australia - I think this is long overdue. The body should aim to enhance excellence and innovation in charities, as well as increase their level of accountability.
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