INQUIRY INTO THE DEFINITION OF CHARITIES AND RELATED ORGANISATIONS

This submission by the Returned & Services League of Australia (RSL) is in response to the invitation by the Chairman of the Committee of Inquiry, the Hon Ian Sheppard AO QC to key interest groups and interested parties, to address matters relevant to the Committees task of examining and reporting on existing definitions of charitable, religious and community service not-for-profit organisations.

The RSL has undergone a process of continuing evolution since it was formally established in June 1916 as the Returned Sailors and Soldiers Imperial League of Australia, by wounded and disabled servicemen who had returned from the Gallipoli campaign.  They banded together to improve the ability of returned servicemen to influence Commonwealth Government policies and decisions.  The issues which the founding fathers of the League set out to represent to Government were, firstly, to fight for benefits, treatment and the welfare of veterans, ex-service and serving members of the Defence Force and, secondly, to preserve the health, well-being and security of Australia and the Australian way of life.  These issues continue to remain the focus of the League, particularly the welfare issue.

Indeed, the primacy of the welfare issue is amply demonstrated in the Objects of the League (as set out in the draft new constitution) where the first two objects are:

(a)
To assist and care for the sick, elderly and needy (among former and serving members of the Australian Defence Force and their dependants) by providing, or assisting to provide, pensions, benefits, accommodation medical treatment, rehabilitation and other forms of welfare; and

(b)
To establish and accept trusts having for their object the welfare and benefit of any member of the League, its Branches or Sub-Branches, or of any member or ex-member of the Australian Defence Force, or their dependants.

The League, now renamed the Returned & Services League of Australia Limited, still has the largest and most representative membership of any ex-service association in Australia, although clearly the passage of time and the associated effects of ageing and infirmity have had a marked effect on both the physical profile of the League and membership numbers.  Whereas membership at its peak in 1946 was just under 374,000, it is now 220,000.  Over the past ten years, membership has declined by almost 9 percent. 

Little wonder, then that there is a major emphasis at all levels of the League, on welfare and welfare- related activities.  This is exemplified by the fact that, nationwide, the League maintains 15 Nursing Homes and 44 Hostels, contributing to the care and accommodation needs of some 3097 ex-service men and women in this way.  It also maintains 50 unit locations with Retirement Village/Self-Care Unit places for over 1000 people.  The League is also heavily involved in day-to-day welfare activities on behalf of its members as well as advocacy representation on pension entitlements and assessments.  As an extension of its activities, the League operates a number of welfare and welfare-related Trusts and also, importantly, provides comfort parcels twice a year (some 2,500 parcels in the year 2000) to all Defence Force and Australian Federal Police personnel serving overseas, including East Timor.

The League cannot envisage a time in the immediate to mid-term future where the need for its involvement in welfare activities will diminish.  On the contrary, with increasing age and infirmity challenging the health status of its members, it foresees ever-increasing pressures on its limited physical and financial resources to cope with the potential demand for welfare assistance.  There will clearly be a proportion of the League membership who may be better equipped to cater for their own needs or who may prefer to utilise the welfare services available to the public at large.  Nevertheless, this does not reduce the need for an organisation such as the RSL to continue in its efforts to ensure that all of those things which are necessary to the welfare and betterment of veterans, the ex-service community, serving members of the Australian Defence Force and their dependants, are in fact done.

Because of its predominant interest and involvement in welfare activities, the League would see itself as fulfilling the requirements of a charity as described in the Australian Taxation Office's various publications on the New Tax System and has sought endorsement as an Income Tax Exempt Charity on that basis.  (Particular reference is made to the Taxation Office publications -Charity Pack and Club Pack- and to the GST Start-Up Assistance Office publication, The New Tax System Manual - community, voluntary and cultural sector.)

The League acknowledges that, while its own situation may be relatively straightforward, there are other organisations whose classification is not so clear, whether because they engage in multiple activities, some of which could not under any circumstances be regarded 

as charitable  eg job networking, or because there is a heavy commercial bias to their fundraising efforts, particularly where there is direct competition on a major scale with a normal commercial enterprise eg Sanitarium v Uncle Tobys.  In such cases, it would not be sufficient to classify according to the dominant purpose of the parent organisation, but to have regard for the nature of the constituent parts.  It may indeed be necessary to define different parts of such an organisation in different ways and to carry that distinction through to their tax and financial treatment.  This is not to say that charities and related organisations should not seek to engage in commercial activities if they see that as necessary to perform their core purpose efficiently.  Rather, such commercial activities should be assessed on their own merits and not, as a matter of course, be given shelter under the charitable status of the parent organisation.  Principal among the factors to be taken into account in this assessment might be the extent to which the carrying out of particular commercial/profit making activities detract from the charitable and welfare purposes of the organisation.  As well, charitable institutions which indulge in profit making activities may have to maintain a critical balance between their income from charitable sources and that from non-charitable sources.  This balance needs to be maintained for their continuation as a charity or charitable institution under general law and it is that character that entitles them to the tax exempt status.  (Law Book Company Australian Tax Practice, page 1248)

Certainly the four purposes of charity in the common law, including the requirement to be an entity which is also a trust or an institution, continue to be valid.  The problem, indeed the confusion, arises between what is commonly understood to be a charity and what is a public benevolent institution(PBI).  It would seem that the main distinction between the two is that the condition or misfortune relieved by a PBI must be such poverty, sickness, suffering, distress, misfortune disability or helplessness as arouses pity or compassion in the community ( the corollary being that not all degrees of distress or suffering would necessarily have such an effect), whereas a charity is more simply described as existing for the public benefit or the relief of poverty, with purposes that are charitable within the legal sense of the term.  Firstly, there seems to be no good reason for the highly subjective condition attaching to a PBI provided it fulfills the requirements of a charity.  Second, whether the term charity or PBI is maintained, there seems to be room for only one classification.

The League has no comments on the term community service not-for-profit organisation which as the Committee notes, is given a particular application in Commonwealth tax legislation and is not a concept generally used in other laws or regulations.  Nor does the League have a firm view on whether the various definitions retained as amended should be left to the courts or enacted in legislation.  It notes, however, that the legislative course would, by its nature, need to be prescriptive and possibly introduce an element of inflexibility unable to cope with changing community attitudes and thinking without recourse to litigation.

Should the Committee think it necessary, the League could be represented at a Canberra hearing at a mutually convenient time. The contact officer is Mr Derek Robson, National Secretary (phone number  02 6248 7199).

