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INC

The submission largely follows the format of the Inquiry Issues Paper (10 November 2000) and as far as possible responds to the questions raised in that paper.

Page references are to the page numbers used in the Issues Paper.

The following definitions are used in this submission:

A body is a charity if it exists for one of the following purposes

•
For the relief of poverty

•
For the advancement of education

•
For the advancement of religion, or

•
For other purposes beneficial to the community and not falling under any of the preceding heads.

A public benevolent institution (PBI) is defined as one which

•
Has as its main or principal objective, the relief of poverty, sickness, suffering, distress, misfortune, destitution or helplessness

•
Is carried on without purpose of private gain for particular persons

•
Is established for the benefit of a section or class of the public

•
The relief is available without discrimination to every member of that section of the public which the organisation aims to benefit, and

•
The aid is given directly to those in need.

"Community service not‑for‑profit organisations" are defined as "non‑profit and established for community service purposes where the purpose is altruistic" (Issues Paper page 13, paragraph 29).

It is noted that not all PBI's are community service not‑for‑profit organisations and not all community service not‑for‑profit organisations are PBI's. PBI's are also Deductible Gift Recipients (DGR's) under the Income Tax Assessment Act. Charities are not DGR's, nor are they necessarily PBI's. PBI's are charities for the purposes of the Income Tax Assessment Act.

There are two principal issues at stake :
1.
Is the application of the current definitions appropriate ?
2.
Are the current definitions appropriate ?
The following comments are offered in response to the Inquiry's questions
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The Committee invites charities and related organisations to provide information about their organisation, and about the current social and economic environment they operate in, including how that environment is changing.

A Carer is someone who provides care and support for a parent, partner, child other relative or friend who has a disability, is frail aged, or who has a chronic mental or physical illness. The vast majority of care in the community is provided by Carers supported by government funded agencies. There are an estimated 2.3 million carers in Australia, nearly half a million are primary carers (ie people who have the primary responsibility to care for someone).

The Carers Association and State/Territory member organisations, are non​profit benevolent organisations dedicated to improving the lives of Carers.
Carers movements are relatively new in response to growing awareness of the needs of Carers. There is a recognition of their importance among both the Federal and State/Territory governments. Governments also recognise the need for carers to continue because of the preference for care in the community and the cost of replacing family care.

Australia has an ageing population and increasing numbers of people with disabilities; there has been a trend for de‑institutionalisation and ageing in place over the last twenty years. The result of these trends is an increased number of people requiring care and policies which are putting the responsibility and the cost back on to families.

At the same time there are trends which make it more difficult to sustain community care: dispersed families, greater family breakdown and more women in the workforce, for example. There is a question mark over the number of family members able and willing to provide care in the future. If caring is seen as too much of a burden will the next generation be prepared to take it on ?
The principal question for the changing environment is that we have a population of baby boomers coming through and people with disabilities with greater expectations in terms of their own lives, what they want to do and how they want to live. Will Carers still be prepared to care for these groups in future years ?
Research has shown that Carers tend to have lower incomes and poorer health than the general population.

What are some of the major social and economic factors affecting the 'attributes, purpose and behaviour' of your organisation, and what are the implications for how your organisation is or should be defined?

Carers are mostly on low incomes. Carers should not be seen as "on welfare" since they are more than fulfilling their obligations. However Carers are in need as defined by existing definitions of PBI's and charities. Carers' Associations are the voice of carers and carers are likely to become more vocal; at the same time their importance and profile is likely to continue to rise (and that of the Associations with them). Carers Associations are here to support and represent Carers yet are largely dependent on government for funding.

Associations are seeking to broaden their resource base to include corporate partnerships and sponsorships, and to increase the sense of community responsibility for caring ‑ maintenance of Deductible Gift Recipient status and PBI/Charitable status is therefore essential for Associations in order to attract donations and sponsorship. This also supports the current

Government's commitment to strengthening ties between charities and the business sector.

What do you think will be some of the major influences on the environment in the coming decade, and what might this mean for how your organisation is defined?

These issues are largely addressed above.

How have your organisation's 'attributes, purpose and behaviour' changed over recent years, and has this involved any change in how your organisation has been or should be defined for various purposes?

Carers' Associations have moved further in the direction of providing direct assistance to Carers through the development of programs and services eg Carer Resource Centres, Carer Respite Centres, respite programs such as the Retreats Program in SA and Carer support networks in both country and metropolitan areas. These changes strengthen the rationale for the Carers Association to be defined as charities and PBI's.
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Should definitions be based on the purpose of the activities carried out by the organisation only, or on the nature of the activity?

By "activities" it is assumed that the following are included in the case of PBI's :
•
Commercial activities usually aimed at fund‑raising

•
Activities of a general nature not specifically aimed at the relief of poverty etc but have broader scope and benefit to the community ‑ such as might be carried out by the Girl Guides

•
Situations where the organisation is not primarily constituted to provide relief of poverty etc but where some benevolent activities are provided ancillary to the main aim ‑ eg an evangelical organisation or a surf life saving club

Given the complexity of the situation there should be two acceptable approaches.

Some of the difficulties relate to accounting issues not legal or definitional ones. The issue is how can the benefits of having charitable or PBI status be contained within the boundaries of the activities which create the status ?
In some cases acceptance should primarily be based on the purpose of the organisation and the nature of the activity should not matter as long as the activity supports the purpose. The primary test could be status of incorporation : if the organisation has been accepted for incorporation under a statute designed for religious, charitable or not‑for‑profit community service organisations, then that should lead consistently to treatment as an eligible entity regardless of whether some activities appear commercial, produce profits, or are of a non‑benevolent nature. A related test is whether profits cannot be distributed to shareholders and/or members but must be applied to achieving the objects of the association and whether there is an acceptable dissolution clause limiting disposal of assets upon winding up ‑ if this is the case, then the organisation complies with not‑for‑profit status. Accounting rules could set the framework for containing the benefit to those areas of the organisation which provide the benevolent function.

If the institution is not incorporated then the test should be based on available documentation such as trust deeds or rules.

However it is recognised that in some circumstances there could be an additional activity‑based test if an organisation fails the "purpose" test. For example where benevolent activities comprise a substantial component of the activity of a society established to promote the economic, social and cultural interests of a particular ethnic community, PBI status should be granted. it would be open to such a body to establish a separate entity which would be eligible but there seems little point in this. The benefits of being recognised as a charity or related organisation would then apply only in respect of those activities. As mentioned before, this should be seen as an accounting issue not a legal or definitional one.

The definition of religious, charitable and community service should be broad rather than narrow and should include peak bodies of accepted organisations. The current requirement for direct benevolent relief should be broadened to allow for situations where the class of people assisted are seen to benefit from systemic advocacy on their behalf or from education of the public in the needs of those people, for example, ACOSS.
Should account be taken of multiple purposes, or is it appropriate to rely on the sole or dominant purpose of an organisation in order to define it?

What counts is the principal purpose of the organisation. Provided other activities are designed to support this purpose, there should be no disadvantage. For example, if the profits from commercial activities are used to support a non‑commercial purpose, that should be seen as a benefit to the community and taxpayer and treated as a non‑commercial activity. There should be a test to determine if the underlying purpose complies with religious, charitable or community service purposes. Such activities can reduce the call on direct government funding or can extend the reach of community service organisations in a manner which is cost‑effective for government and should therefore be supported.

Looking outside the organisation one could visualise some future partnership projects with business firms as a means of diversifying funding. In such cases the incentives would be enhanced by allowing the 'activities'to receive 'charity' treatment. In such cases these could easily be quarantined by the commercial partner for appropriate accounting and tax treatment.

What methodology is appropriate to determine when a purpose is secondary?

If the above is accepted then such a methodology would not be required.

For organisations, such as religious organisations, that perform a wide spectrum of activities, is it appropriate to define the various activities differently.
If the above is accepted then such a methodology would not be required. 

Is it appropriate to distinguish between commercial and non‑commercial activities undertaken by charities and related organisations? If the above is accepted then such a methodology would not be required.

Is there an expectation that charities and related organisations will undertake commercial activities in order to perform their core purpose effectively? How should these activities be defined and should they have a role in determining the definition of the organisation?
Such an expectation would be unrealistic. It depends on the organisation. As previously mentioned, the fact that an organisation carries on a commercial activity is not under consideration provided any profits are used to pursue the underlying purpose of the organisation.
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Is your organisation 'defined' as a charity, PBI, religious organisation or community service not‑for‑profit organisation for the purposes of any law or administrative practice?

Is your organisation 'defined' differently by different agencies or jurisdictions?
If so, does operating under different definitions affect your ability to provide services?

There are no known difficulties with this at present.

Does the current definition of your organisation impose any constraints on the ability of your organisation to provide services?

No.

Does the current definition of your organisation impose any constraints on your ability to adjust your "attributes, purpose and behaviour' to respond to changing demands?

No.

Do current definitions allow regard to be taken of the social and economic environment that your organisation operates in?

Yes. However Carers need a broad range of support and are concerned to see that a wide range of community support is available due to the diversity of Carers and their needs. To the extent to which this support is contingent on the development of a wide range of community service agencies, the Carers' Associations support the granting of charity and/or PBI status to as broad a group of agencies as possible to assist these agencies in performing their functions, one of which may be to assist Carers.
Do the terms 'charity'. 'religious organisation' and 'community service not‑for​profit organisation' continue to have relevance in the current social and economic environment?

it is more useful to start with the existing definitions of charity and PBI. The principal difference appears to be whether or not assistance is directly provided to persons in need or whether the assistance is of a broad nature. There does not appear to be a logical basis for this distinction since systemic advocacy and public education could both be seen as being of benefit to people in need, albeit indirectly.

The term "charity" is old fashioned and may sound demeaning to some. It dates from a time when governments did not accept responsibility for the community's well‑being on such a significant scale as it has in recent decades. "Community service" is an inclusive and acceptable term. There appears little reason why the terms "charity" and "community service not‑for‑profit organisation" could not be subsumed under the latter term. It may be useful to retain the expression PBI as a definitional expression for taxation purposes.

Do the four purposes of charity in the common law continue to have relevance?

The terminology is restrictive and old‑fashioned. The definition in the common law dates from 1891 and does not account for modern conditions. The preference would be to subsume the term "charity" under the broader description "community service not for profit organisation". A better definition might be :
"A community service not‑for‑profit organisation is one which

Has as its main or principal objective, the relief of poverty, disability, disadvantage, sickness, suffering, distress, misfortune, or destitution; or the advancement of education; or the advancement of religion; or the social or economic development of persons in need; or other altruistic community service purposes; or other purposes beneficial to the community and not falling under any of the preceding heads.

Is carried on without purpose of private gain for particular persons Is established for the benefit of a section or class of the public

The relief is available without discrimination to every member of that section of the public which the organisation aims to benefit, and

The aid is given directly or indirectly to those in need."

This definition would be broad enough to encompass peak bodies, neighbourhood and community centres (especially those operating in socially disadvantaged areas), and possibly child care centres. It should also be sufficient to qualify self‑help groups which otherwise meet the above criteria ie it would include a food co‑operative but would exclude parents‑without​partners as at present. To a degree, the definition is a matter for public policy ie what activities does the government wish to promote and assist ?
Is the concept of PBI of continuing relevance?

Yes. As discussed previously the maintenance of PBI status is essential for Associations to attract donations and sponsorships. This could be incorporated into the above definition.

Is there a place for "direct' assistance to be distinguished from other forms of assistance?

The important factor here is the principal purpose of the organisation. As discussed in the above definition the aid can be either given directly or indirectly to those in need.

Should the definitions of charitable, religious and community service not‑for‑profit organisations be left to the courts or enacted in legislation? What are the advantages and disadvantages of the different approaches?

The primary framework should be established by legislation as this is required to re‑focus the definition along the above recommended lines. This would also address the reality that the definition should initially be in the domain of public policy rather than law. Publication of a list of eligible types of organisation by regulation would be useful and offer flexibility according to changing social circumstances.

It is suggested that any definitional review should align Commonwealth and State definitions to prevent any future problems in this area.

Conclusion

Thank you again for the opportunity to make a contribution to this Inquiry on behalf of the 2.3 million carers represented by the following organisations:
Carers Association of Australia Inc

Carers NSW Inc

Carers Victoria Inc

Queensland Council of Carers Inc

Carers Association of South Australia Inc

Carers Association of Western Australia Inc

Carers Association of Tasmania Inc

Carers Association of the ACT Inc

Northern Territory Carers Association Inc

We trust our comments are of value to the Inquiry and would be pleased to provide further information if required.

