Inquiry into the Definition of Charities and Related Organisations
Submission by Brian Sampson a retired Company Secretary and past member of the Institute of Chartered Accountants in Australia.

Executive Summary

#
Removal of the concept of “not-for-profit” as a test for determining what is a 
worthy community service eligible for preferred status.  

#
Preferred status should be based on the nature the activity not on the type of 
organisation.

#
Activities granted preferred status should not be carried out within an entity 
which also carries out activities which are not eligible for preferred status.

Commentary

My principle recommendation is that “community service not-for profit” be defined in a way that excludes the test relating to the non distribution of profit or surplus to members, as a factor for being classed as a community service not- for- profit organisation.  The “not-for-profit” test is not an appropriate one for that purpose.

Tangible distribution of profits to members can be hidden by structuring charges by stakeholders for interest, rent or leasing costs, and administration fees so that real trading surpluses may be distributed to providers without appearing to be distributed.  This can be achieved by increasing rent on property owned by the sponsor together an increased interest rate on cash advanced to purchase equipment and by charging administration fees for services rendered by nominees of the sponsor.  These actions are sure to be immune from any query by a bureaucrat wanting to seek details on inner working financing of a charity.  Why would they raise a query?  

Non payment of dividends is not a valid test for determining whether or not an organisation should be granted exemptions by any tier of government.  The majority of listed companies in the USA as a matter of policy don’t pay dividends because capital gains tax is at a lower rate than income tax.  Most companies re-invest profits back into the business operations and increase net worth.  This steadily increases value of each share.  At an appropriate time the stockholder sells some of his holding to maintain the initial value of his investment.  Now that capital gains tax in Australia has been reduced, the same trend will almost certainly develop here for the same reason - tax benefit.  Probably not to the same extent because of the dividend imputation system in Australia which does not apply in USA.

It is not equitable that many large hospitals structured as associations can compete for full fee paying patients against listed companies but be exempt from payroll and income taxes, not granted to companies.  Granting exemptions in Australia has grown over the years and has been (in my opinion) based on flawed grounds through administrative expediency.

Non profit implies there will be no gains- only losses.  Is this a virtue that should be rewarded by granting privilege in the form of exemption from income tax etc.?  In Australia “profit” is regarded by a significant percentage of people as something less than good.  In other places of the world it is regarded as good.  Profit is the prime source of business renewal and sustains continuance in the face of adversity.  It is a prime ingredient of capitalism, a system which has shown itself to be the most successful form of endeavour for providing the means to award welfare to the disadvantaged and needy.

The difficulty in arriving at a suitable alternative test is such that it would be better to define which community activities qualify for privileged status without reference to the words charitable, religious, non profit or not-for-profit.  These activities should also be selected without reference to the type of organising sponsor, trustee, or director or the owner of the assets used to promote an activity.

Commercial and non-commercial activities should not be carried out within a single entity if that entity seeks a privileged status.  Such entities should be put on notice that if they wish to retain their existing status they must within a specified period of time restructure their organisation so that commercial activities can be truly and fairly separated on a stand alone basis paying the same taxes and charges as their competitors.

The nature of each activity should therefore be the principle determinant for preferred status rather one based on aims contained in constitutions.

On the question of whether or not the courts should determine which organisations are “Charitable” based on legislated definitions would in my opinion be disastrous.  Change is happening at a greater pace than in the past, which ideally would require constant amendments to legislation. Would this take place?  Government Departments exist to administer their allotted functions.  Although it would be easier for them to pass some decision making over to the judiciary, it is well known that the legal system administers the law, which does not necessarily result in administering justice.

My preferred model for giving government assistance would be to abolish all exemptions and have worthy organisations make submissions every three or five years to substantiate validity of preferred status and for the quantum of annual government grants sought.  The Government would specify in each annual budget the total amount to be allocated to each minister’s portfolio.  The allocation to each organisation would be determined by the appropriate minister.  It would be desirable for the states to adopt the same system.  There would soon be pressure to establish a Charities Commission along the lines of the Commonwealth Grants Commission, which may not be a bad thing.  What we do want however is everything out on the table and fair competition in the commercial world. 
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