THE SPASTIC CENTRE

The Senate Committee

The Treasury

Parkes Place

PARKES ACT 2600

15 January 2001

Dear Committee,

Re: Inquiry into the Definition of Charities and Related Organisations
The Spastic Centre of New South Wales welcomes the opportunity to provide comment on your issue paper and fully supports the establishment of Federal Government Inquiry into this area.

Our organisation has been registered a charity since 1945 and is regarded as the oldest charity in existence within Australia that provides support and services to children and adults with cerebral palsy. It has a long history of developing, advocating and providing services and support to people with disabilities.

Attached are the views of our organisation. The following report addresses some of the issues within the existing definition of 'charity' and also provides a response on specific matters raised. The report then concludes by offering some recommendations in relation to the administration of the non‑profit sector.

1,

We would be happy to actively participate in any working parties or focus groups that may be established in the future and provide the committee with information and advice about our particular circumstances.

Yours sincerely

Rob White

Chief Executive Officer

A.C.N. 000 062 288 A.B.N. 45 000 062 288

The Spastic Centre of New South Wales.

189 Allambie Road Allambie Heights NSW 2100 Australia PO Box 184 Brookvale NSW 2100

Phone 02 9451 9022 Fax 02 94514877 email: scnsw@sc.nsw.edu.au
www.thespasticcentre.org.au
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The Spastic Centre of New South Wales

Inquiry into Definitions of Charities

and

Related Organisations
INTRODUCTION

The Spastic Centre of New South Wales (The Spastic Centre) has been providing services and support to people with disabilities and their families for over 50 years. The organisation has been an innovator of many services and programs that individuals and their families have grown to value over the years.

In the late 1980's, The Spastic Centre, (in response to consumer demand), began to regionalise its activities. Today there are four major regions offering a range of services and supports.

The Spastic Centre supports over 2,700 individuals with cerebral palsy and associated conditions and their families on an annual basis. The annual operating revenue is $35 million (1999/2000) made up of the following:

Fundraising/ Bequests
$5.5 million

Tax Concessions/ Exemptions 
$2.0 million

The remainder is provided through Government grants, and other income.

For further details please see the 1999/2000 Annual Report which is enclosed.

A.

THE EXISTING DEFINITION OF THE TERM "'CHARITY".

The Spastic Centre believes the existing definition of a "charity" requires redefinition for several reasons:

1.
The existing definition of a charity is based on English Common Law which dates back to the preamble contained in The Statute of Charitable Uses Act of 1601. It is contended that the definition should now be amended to recognise organisation types and activities, which were not contemplated in the original definition formulated in 1601.

2.
Several countries, notably England and Wales, Canada, United States, have recently enacted legislation to modernise their working definition of a "charity". Prior to such changes all of the above countries relied on the definition formulated in 1601.

3.
The existing definition of a charity serves to exclude some non‑profit organisations involved in "charitable" activities such as advocacy, including advocacy for employment on behalf of a person with a disability.

4. The regulation and monitoring of charities falls within the purview of the individual States and Territories. However the Australian Taxation Office (ATO) is the sole arbiter (subject to appeals to the Federal Court of Appeal) as to whether an organisation will be registered as a charity for tax purposes. The decision by the TO on eligibility for registration will be based on their interpretation of the 1601 Common law definition.  Any appeal against the decision of the Income Tax authorities in respect of being recognised as a "Charity" can be both costly and time consuming 

5.
The definition of a "charity" should be updated to allow for inconsistencies in matters of current tax exemptions, specifically in respect of exemptions for Income Tax, Fringe Benefits Tax, and Goods and Services Tax.

For example, all non‑profit organisations are exempt from income tax but only non‑profit organisations that are recognised charities can offer tax-deductible receipts for donations.

Similarly some charities are recognised by the Income Tax authorities as "Public Benevolent Institutions" and thereby exempt from fringe benefits tax (FBT), whereas other charities are not regarded, as "Public Benevolent Institutions" consequently are liable for FBT.
Finally there are those charities which are registered for the purpose of GST (Deductible Gift Recipients and Income Tax Exempt Company), and which therefore provides them with preferred treatment for the purposes of GST, but which may not be recognised as a "Public Benevolent Institution".

B.

CONSEQUENCES OF RETAINING THE EXISTING DEFINITION OF A

"CHARITY"

The consequences of an outdated and restrictive definition is that there will be some categories of organisations which whilst doing "charitable" activities are not recognised by the Income Tax authorities as a charity.

This non‑recognition deprives such organisation of registration under the Income Tax Act thereby putting such organisations at a severe disadvantage in raising funds and minimising costs, at the expense of funds that could be directed to the primary purpose of the organisation.
RECOMMENDATIONS

The term "charity" needs to be revised and considered inter alia with other related definitions such as "Public Benevolent Institution", "Deductible Gift Recipient" and "Income Tax Exempt Charity".

The definition of a "charity" is replaced with one that relates more closely to what the organisation provides ‑ such as Community Service Organisation

The definition of a "charity" should be updated to allow for inconsistencies in matters of current tax exemptions, specifically in respect of exemptions for Income Tax, Fringe Benefits Tax, and Goods and Services Tax.

It is the view of The Spastic Centre that the revised definition of a "charity" must include recognition of those commercial activities undertaken by charitable organisations in order to supplement income.

It is also contended that such activities should be recognised as incidental to the main charitable purpose and consequently should be exempt from all Federal, State and Local taxes.

C.

SPECIFIC ISSUES RESPONSES

Issue 1

Major social and economic factors affecting our organisation and what are the implications for how our organisation?
The incidence and prevalence of cerebral palsy is not declining. Currently 1 in every 400 babies born has cerebral palsy.

Australia is experiencing an increasing prevalence of people ageing with their disability due to advances in health and technology which has increased the life expectancy of people with cerebral palsy.

As no cure or peri‑natal detection of cerebral palsy exists and it is unlikely therefore that the need for supports and services for this disability/condition will decline over the coming decades. Therefore, organisations such as The Spastic Centre will need to continue, and even continue to provide more/different services.

Issue 2

Major influences on the environment in the coming decade, and what might this mean for how our organisation?
•
Competition for the philanthropic dollar is increasing and despite the federal governments push for greater corporate partnerships, donation by corporations feel fell slightly in 1999 (O'Keefe & Partners Survey).

•
Corporate philanthropy is often 'misplaced' with senior management and boards redirecting responsibility to company trusts and staff rather than providing the leadership and support required. Often companies encourage volunteerism' as means of supporting charities as they do not allow staff to fundraise and as a consequence there can be limited opportunities for some companies to become involved when quite specific skills are required.

•
Trends for those under 30 years of age who did not believe they have a moral responsibility to support the work of charities (O'Keefe & Partners Survey)

•
Status as a charity is unlikely to be the prime motivator for giving ‑instead donors will be more likely to support organisations that deliver tangible evidence of results and a strong "corporate' image in terms of its effective management and integrity within the community

Incidence and prevalence of CP is not declining (see above)

Raised awareness of Community organisations requires a higher level of accountability and transparency. This is likely to continue as Community organisations strive to be recognised and corporate partners

Issue 3

How has our organisation's changed over recent years, and has this involved any change in how your organisation has been or should be defined for various purposes?

The Spastic Centre has operated a number of commercial activities as a way of supplementing income to breach a shortfall in either fundraising activities or as a direct results of the fact that government grants have not kept pace with the cost of service delivery

Issue 4

Should definitions be based on the purpose of the activities carried out by the organisation only, or on the nature of the activity?

•
It is contended that organisations cannot be defined according to the nature of their activities. In particular it is the opinion of The Spastic Centre that it is unrealistic to separate its activities into those perceived to be "for‑profit" and those perceived to be "not‑for‑ profit".

•
Our charity has service provision as its primary purpose. That purpose can, and should be achieved, through the use of any range of activities, including those activities traditionally considered to be within the purview of the "for‑profit" sector.

•
Organisations such as ourselves, should be encouraged and supported to raise revenue from these sorts of activities, particularly those that follow sound business models/ practices

Issue 5

Should account be taken of multiple purposes, or is it appropriate to rely on the sole or dominant purpose of an organisation in order to define it?

•
It is the opinion of The Spastic Centre that to take account of multiple purposes would create anomalies and be problematic.

•
A sole or dominant purpose can be established in all situations. Either an organisation has as its purpose the optimisation of returns on net assets, and the subsequent distribution those returns to it shareholders/owners, or the use of such funds to benefit the community or sections of the community.

•
It is far better to categorise the organisation for what it provides (eg community services), rather than upon the principles for it may have been established (charity/welfare).

Issue 6 What methodology is appropriate to determine when a purpose is secondary?

M

See above
Issue 7

Is it appropriate to distinguish between commercial and non‑commercial activities undertaken by charities and related organisations?
In many cases, charitable organisations undertake a range of commercial and non‑commercial activities.

It is contended that, for several reasons, charities increasingly are involved in commercial activities. The reasons include the ability to cross-subsidise and support their non‑commercial activities from their commercial activities, for example through the provision of employment services. In addition it is contended that some activities ‑ supported employment ‑ will necessarily involve a commercial activity.

These should not be separated, as that would portend that they were used for different purposes. If the revenue from income generating/commercial activities is used to fund community services (or support your core business), these forms of strategies should be supported/encouraged by government

Issue 8

Is your organisation defined as a charity, PBI, religious or community service not​for‑profit organisation for the purposes of any law or administrative practice?

The Spastic Centre, and its subsidiary companies, are recognised by the Australian Taxation Office as both a Charity and a Public Benevolent Institution. In addition The Spastic Centre is recognised under NSW State legislation as a "Charitable organisation" for the purpose of fundraising.
Issue 9

Does the current definition of your organisation impose any constraints on the ability of your organisation to provide services?

•
The current definition of a "Charity" imposes no constraints or restrictions on the ability of The Spastic Centre to provide services to its client group. However it is contended that the term "Charity" is both antiquated and does not adequately describe or reflect the nature and role of organisations such as The Spastic Centre.

•
The term does hinder the ability of the organisation to be viewed as a substantial contributor to the business community. It is a significant employer

Issue 10

Does the current definition of your organisation impose any constraints on your ability to adjust your attributes, purposes and behaviour to respond to changing demands?

•
The current definition of a "Charity" imposes no constraints or restrictions on the ability of The Spastic Centre to adjust its attributes, purposes and behaviour to respond to changing demands.

•
However it believes that several of the services currently provided by The Spastic Centre would not be eligible for charitable status should in the future such services be transferred to a non‑wholly owned company.

Issue 11

Do current definitions allow regard to be taken of the social and economic environment that your organisation operates in?

•
The current definitions of "Charity" and related definitions allow regard to be taken of the social and economic environment that The Spastic Centre operates in, but as previously mentioned the term does not adequately describe or reflect the nature and role of organisations such as The Spastic Centre.

•
As mentioned, it describes more the philosophical reasons for our existence, not what we do

Issue 12

Do the terms charity, religious organisation and community service not‑for‑profit organisation continue to have relevance in the current social and economic environment?
•
The Spastic Centre recognises that there is a public perception to the use of the terms "charity" "religious organisation" and "community service not‑for‑profit organisation", albeit there is some inconsistency in the legal interpretation of such terms.

•
The Spastic Centre would support the use of the term "Community Service‑ Not for Profit Organisation" or simply Community Service organisation to replace the term "Charity".

Li Issue 13 Do the four purposes of charity in the common law continue to have relevance?

It is contended that the four main classifications or purposes of charity, as formulated in Pernsels case, have no direct relevance to contemporary society. In particular the interpretation of the four classifications of charities by the Taxation authorities and the Courts in Australia, and overseas, has served to create arbitrary and inconsistent definitions to the term "charity".

Issue 14 Is the concept of PBI of continuing relevance?

•
It is contended that the concept of PBI has no continuing relevance. In particular the use of the term "direct services" within the definition of a PBI has served to disadvantage those recognised charities that provide "indirect" services through inter alia advocacy and lobbying on behalf of those organisations providing "direct" services.

•
It is the opinion of The Spastic Centre that the use of the term "PBI" serves merely to restrict the exemption from Fringe Benefits Tax to certain a non‑unique class of non profit organisations.
Issue 15

Should the definitions of charitable, religious and community service not‑for‑profit organisations be left to the courts or enacted in legislation? What are the advantages and disadvantages of the different approaches?

•
The definitions of "charitable", "religious" and "community service" and "not‑for‑ profit" are terms, which evolve over time based upon changing social and economic circumstances and societal objectives.

•
The Spastic Centre believes that such terms should be left to the courts, subject to a statutory restatement of the contemporary principles underlying acceptable charitable activities.

Issue 16

What do you regard as the framework and key criteria that could form the basis for the classification of charitable, religious and community service not‑for‑profit organisations?
The organisation's primary purpose is to generate and use funds the benefit the community or sections of the community

Issue 17

Do you have a preferred definition of a charitable, religious or community service not‑for‑profit organisation and, if you believe relevant, PBI?
An organisation whose prime or sole purpose is to provide community services.

Issue 18

Would it be desirable to split out different types of activities into separate entities for definitional purposes? What would be the implications of such an approach for your organisation?
See Issue 7

RECOMMENDATIONS

In addition to the above comments, The Spastic Centre would recommend that the Committee consider the following other improvements in regard to the non profit sector:

1.
The establishment of either a Charity Commissioner/Ombudsman or

Reference Body/Committee within each State and Territory that

would be responsible for :
Review and approval of applications to be registered as a charity

Undertake periodic and independent reviews of the administration, fundraising, and accountability of registered charities.

Collections of industry statistics

Discussion and recommendations on contentious issues

The panel should consist of a majority from the community sector and be accountable directly to government, not Treasury/ATO.
2.
That charitable status for an organisation should be time limited to

say, 5 years, whereon the organisation should be required to re​

apply for a renewal of its charitable registration. Conversely

provision should be made whereby registered charities can be de​

registered if in the opinion of a Charity Commissioner/Ornbudsman
the charity no longer meets the criteria of a charitable organisation.
3.
That financial guidelines or industry benchmarks be issued to

registered charities in respect of providing greater disclosure and

therefore accountability to members of the public of commercial

activities operated by the charity eg. profit generated &om any

commercial activities should not exceed a certain percentage of the

total revenue for the organisation.
