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INQUIRY INTO THE DEFINITION OF CHARITIES AND RELATED ORGANISATIONS
SUBMISSION FROM ANGLICARE AUSTRALIA

Executive Summary

1.  Anglicare Australia is the national network of over 60 care and social justice agencies of the Anglican Church.  Anglicare Australia is an officially recognised network of the Standing Committee of the General Synod of the Anglican Church of Australia.  In this submission, the term Anglicare is used to refer to the network of organisations and Anglicare Australia is used to refer to the national association, incorporated in Victoria, and based in Melbourne.

2. Anglicare agencies are charitable organisations involved in the provision of relief of poverty, and other purposes beneficial to the community as well as being religious organisations involved in the advancement of religion.

3. The caring ministry and community services of Anglicare agencies are inspired by the life and teachings of Jesus Christ, particularly the Gospel call to love one’s neighbour.  Anglicare Australia takes the view that that the provision of caring services and advocacy are core ‘religious’ activities.  The Christian faith is a faith that must be lived and acted upon in daily life.

5. Key changes occurring in the social and economic environment include growing inequality in society, breakdown in the sense of community leading to social isolation, increasing demands on charitable agencies for social services, and urgent requirements for increased investment of resources in the provision of aged care facilities and services.  Changes in Government policies to outsourcing of government services through competitive tendering and the introduction of the New Tax System has increased the administrative burden on not-for-profit agencies and caused a shift of resources from service delivery to administration.

6. Implications of the changes 

The role and functions of a charity have changed substantially from the time when the original definitions were developed in common law.  Charities of today commonly recognize that they have a broader role to build social capital in the community.  Anglicare agencies particularly recognize the need for more holistic care incorporating physical, emotional and spiritual needs to people who feel despair in their lives.  

7. One of the major implication of the changing social and economic context for Anglicare agencies is the need to expand and diversify their income base through such means as fundraising, commercial activities, sponsorships and fees for service

8. The increase in outsourcing of the provision of human services by governments has blurred the distinction between commercial companies and not-for-profit organisations.  Yet Government contracts with not-for-profits commonly do not cover administration costs, maintenance of infrastructure or capacity building for the organisation and all surpluses must be returned to government.  Anglicare Australia believes the fundamental differences between commercial and not-for-profit organisations are purpose and motive.

Purpose and activities in the definition of charity

9. The definition of charity should be based on the purpose of the activities carried out by the organization, not on the nature of the activity.

10. The dominant purpose of an organisation should be the basis of its definition provided any multiple activities serve the dominant purpose.  

11. Any attempt to define differently the various activities undertaken by religious organizations risks narrowing the scope and holistic nature of religious belief.  Anglicare Australia believes that it is not appropriate to define differently the wide spectrum of activities undertaken by religious organisations to advance religion.

Commercial and non-commercial activities
12. The increased outsourcing of community services by governments to the not-for-profit sector has led to growing expectations from government that charities will work to reduce their dependence on government funds and strive to achieve self sufficiency.  In some sectors there is a requirement on charities to charge fees to clients (eg in aged care) to boost their independent income.

13. For charities and religious organisations, commercial activities are undertaken as a means to an end (delivery of core services) whereas the same activity undertaken by a for-profit entity in the delivery of its core service has the objective of making a profit.  Defining activities on a case by case activity basis is an administrative nightmare for charitable organisations.  The new tax system has shown this problem in the requirements to determine if certain transactions are taxable or GST-free.

Updating the definition of Charity

14. Charities of today are much larger and more complex organisations than at the time of the Statute of Elizabeth.  Charities today seek to reduce poverty and to eradicate the causes of poverty rather than simply seeking to provide relief of poverty.  

15. The terms - charity, religious organisation and community service organisation - continue to have relevance today, however, Anglicare Australia recommends that the definition for charities be updated and religious organisations and community service organisations be included under the definition of charity.  The traditional concept of relief of poverty is too passive and a more active participatory process is needed to achieve sustainable poverty reduction.  Eradicating poverty and breaking cycles of dependency require action in such fields as advocacy, community development, community motivation, service coordination and support.  

16. For religious organisations, advocacy is an essential part of the definition that qualifies them as a charity viz: the advancement of religion.  Anglicare Australia submits that advocacy is essential to the advancement of religion and therefore integral to the definition of religious organisations as a charity.
17. The concept of benevolence is of continuing relevance because the principle of having a special category for charitable organisations that target their assistance to the most disadvantaged is an important way of targeting taxation expenditure towards those people with the greatest need.  Anglicare Australia submits that the objective of providing public benevolence is both to give immediate relief and to overcome the problem that led to the person/people being in such dire need, that is to seek to avoid a recurrence of the emergency.  

18. Anglicare Australia submits that the accountability requirements for PBIs apply equally to listed and general category organisations and that the category of PBI be retained with the definition of benevolence to be updated to reflect the best practices of organisations providing services to the most needy.
19. In conclusion, Anglicare Australia proposes that the framework for classification of organisations should be:

· Charitable organisations, including a specialised group of PBI, religious organisations and community service organisations.

· Non-charitable religious organisations, those that are non-profit, instituted for religious purposes but public benefit is absent.  

· Non-profit community groups, including sporting clubs, social clubs, clubs for retirees etc.

The submission proposes changes in definitions to take into account the broader role of charitable organisations and for the definition for PBI to encompass both direct and indirect assistance to the most disadvantaged.

20. Anglicare Australia supports the establishment of a Charities Commission along the lines of the Charity Commission for England and Wales as a means for promoting charitable activity in Australia, registering and regulating charitable organisations and ensuring public accountability and transparency.  
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1. Anglicare Australia is the national network of over 60 care and social justice agencies of the Anglican Church.  Anglicare members provide over $300 million in assistance each year to needy families, youth and children, the aged, unemployed, homeless Australians, as well as working with and Indigenous Australians to overcome disadvantage.

2. Anglicare Australia is an officially recognised network of the Standing Committee of the General Synod of the Anglican Church of Australia.

3. In this submission, the term Anglicare is used to refer to the network of organisations, large and small, locally based and State wide, in membership of Anglicare Australia.  Anglicare Australia is used to refer to the national association, incorporated in Victoria, and based in Melbourne.

Anglicare – both a charity and a religious organisation

4. Anglicare agencies are charitable organisations under the common law definition because they are non-profit, provide a public benefit, and have a sole or dominant purpose that it charitable, which is the provision of relief of poverty, and other purposes beneficial to the community.  Anglicare agencies are also religious organsiations involved in the advancement of religion.

5. Anglicare agencies are either legally part of a Diocese of the Anglican Church of Australia or are separately incorporated with constitutionally defined links to an Anglican Diocese or the General Synod of the Anglican Church.  Anglicare agencies work both as diocesan or state wide community services agencies and local community based caring networks.  There is close integration between the central professional agency and the local volunteer based community/parish caring outreach.

6. The caring ministry and community services of Anglicare agencies are inspired by the life and teachings of Jesus Christ, particularly the Gospel call to love one’s neighbour.  Anglicare agencies are a reflection of the Christian understanding of caritas or charity as described in 1 Corinthians 13.  Anglicare is part and parcel of the Anglican Church and Anglicare agencies conduct their activities in accordance with the doctrines, beliefs and teachings of Christianity in the Anglican tradition.

7. Anglicare Australia takes the view that that the provision of caring services and advocacy are core ‘religious’ activities.  The Christian faith is a faith that must be lived and acted upon in daily life.  Anglicare has a religious ethos and its values, approach and priorities are inspired and sustained by Anglican theology and practice.  The values and ethos rely on the faith that inspires and sustains them.

8. The integrity of Anglicare agencies as religious organisations depends not just on a capacity to act consistently within a set of values, but a conviction to uphold the values and a commitment to act on the basis of those values at all times.  This conviction to uphold a set of values and to act in accordance with those values is essential to the integrity and sustainability of church based welfare agencies.  While it can be argued that people other than Christians hold these values, the religious framework and faith that nurtures, sustains and informs the development of these values is Christianity.  The transcendental element, is what makes religious organisations just that, religious, and is essential to their self-identity and integrity.

9. The worship life and the caring services of the Church cannot be separated, they are one, each a part of the whole.  They are both living expressions of the faith and the life of the Church.  As the letter of James points out: “faith by itself, if it has no works, is dead”.(James 2:17)

Anglicare agencies are both charitable and religious organisations.

The Changing Social & Economic Environment and its influence on Charities

10. Key changes occurring in the social and economic environment and their influences on charitable organsiations include:

i)
Growing inequality in society.  The gap between rich and poor in Australia and internationally is growing.  The recent Report of the Reference Group on Welfare Reform noted the growth in job rich and job poor areas and that 860, 000 Australian children are growing up in jobless families. The growing digital gap between the technologically well resourced and information rich organisations and individuals and those without access to information technology further exacerbates this polarisation in our community.  Limited access to technology adds to the difficulty community sector organisations face in building capacity midst rapid change.  

Poor access to information and resources adds to the sense of isolation and exclusion felt in rural and remote communities.  The concentration of wealth and job opportunities in metropolitan areas leaves rural and remote communities with few opportunities and without adequate support systems, and losing hope.  Recent growth in employment opportunities has primarily been for the highly skilled with few opportunities for unskilled labor.  

ii)
Over recent years there has been a breakdown in the traditional sense of community, with many people experiencing social isolation.  This has led to a growing dependence on caring agencies to meet needs traditionally met by family and neighbours.   The provision of basic necessities of life has shifted from individuals to agencies at a time when government has been pursuing a policy of cutting spending and outsourcing of service provision.

iii)
As a result of the changes occurring in society, social problems including, unemployment, shortage of public housing, mental illness, and drug dependency are increasing the demands on charitable agencies.  Increased use of drugs not only places an increased demand on Anglicare agencies for substance abuse services, but social workers in all programs are increasingly having to deal with the effects and consequences of increased drug use.  No area of service is untouched by the growing drug problem.  The effects are also being felt in the wider community through such factors as increased stealing and related crimes as people look for money to support a drug dependence. 

iv)
The demand for emergency relief remains high despite the economic upturn.  Anglicare agencies report an increase in angry responses from people locked out of the employment system.  People feel they are not part of the new world, with all its internet possibilities.  Marginalised people experience an increasing sense of alienation from not being able to share in the affluence depicted all around.  Many young people have lost income through being breached under the mutual obligation policy and find themselves without any money and a growing feeling of anger towards the society that cannot offer them a job yet penalizes them for minor failings.  The ACOSS Living on the Edge 2000 report revealed that agencies cannot meet the increasing demand for assistance from within their current resources.  

v)
In the aged care sector, the aging of the Australian population has required increased investment of resources in the provision of aged care facilities and services.  The growing involvement of private commercial operators in the provision of residential facilities and community care has increased the pressure on not-for-profit aged care providers, including Anglicare agencies, to give greater emphasis to financial issues over quality of care.  There is pressure on not-for-profit agencies to treat the aged care industry as if it were a normal commercial market but the Government regulates the market by controlling the number of bed licenses available.  The shift in Government policy priorities to ‘aging in place’ has added a new level of complexity to the provision of aged care.  

In an effort to improve quality of care in the industry, the Government has introduced new standards for building certification and introduced accreditation as a pre-requisite for all government subsidies for aged care.  Changes in policy, new accreditation requirements and uncertainties about future levels of Government subsidies for residents in aged care facilities have added to the difficulties aged care providers face in planning, raising capital for new facilities and managing aged care services, especially in rural areas.  Any adverse changes to the definition of a charity or a PBI that forced not-for-profit providers into the commercial market could result in a decrease in services to the aging poor and to older Australians in rural areas.

vi)
The trend to outsourcing of government services over the past few years by the Federal and State governments through use of competitive tendering has blurred the line between charities and the commercial sector.  What were once grants have now become contracts defined by government and let to not-for-profit agencies with all the same requirements as for a commercial company that operates on a very different basis.  Government has not clearly understood the benefits that not-for-profit agencies provide in the community, especially the development of social capital, and consequently has not been able to include this consideration in the contracts signed.  The unique nature and operating methods of the charities has not been understood or protected.  Instead, government has become preoccupied with ensuring that charities and private commercial operators compete on equal terms even though commercial companies make a profit out of government contracts and not-for-profit organisations must return any surplus to government.  A limited focus on cost minimization and competitive neutrality may cause government to lose sight of the immeasurable benefits of encouraging community involvement in solving local problems.  


More recently, the importance of encouraging community involvement and citizen participation has been gaining popularity in government policy priorities, eg in such programs as the Federal Government’s Stronger Families, Stronger Communities.  Yet policies aimed at encouraging community participation and responsibility are undermined by narrowly focussed government efforts to minimize tax exemptions in the not-for-profit sector.  The pressure on community based organisations to adopt a more commercial approach tends to arouse distrust and secrecy amongst not-for-profit agencies, to contribute to increased stress on staff as well as undermining staff morale and to alienate volunteers, the very backbone of many community sector organisations.

vii)
The introduction of the New Tax System and changes to Fringe Benefits Tax has increased the administrative burden on not-for-profit agencies and caused a necessary shift of resources from service delivery to administration.  Churches and charities have been forced to manage tax for the first time further increasing expectations within government for Churches and charities to operate in the same way as commercial entities.  Yet Churches and charities do not have access to income tax deductibility for expenses, as do commercial companies.  Charities around Australia have recently been levied substantially increased premiums for workers compensation insurance.  For the charities, the increased costs must be simply be borne, but for a commercial agency it is a tax-deductible claim.  The unpredictable nature of activities in the charitable sector adds to the complexity and risks in managing a charity.


Churches and charities are not structured like commercial companies nor do they share the motivation of a commercial company.  Limited access to capital and limited funding often constrains the capacity of the churches and charities to develop their infrastructure.  Many agencies have used FBT exemption to attract better qualified senior staff and the introduction of the new cap on FBT exemption comes at a time when highly skilled staff are needed to manage change.  As a result agencies will need to further diversify their income base to ensure their survival.

Changing role of charities and related bodies

More than relief

11. The role and functions of a charity have changed substantially from the time when the original definitions were developed in common law.  The categories of needy people listed in the preamble of the Statute of Charitable Uses of 1601 has changed little but today the focus of charitable activities has moved to trying to overcome disadvantage rather than simply a focus on relief for those in need.  Charity today seeks to encourage people to overcome poverty and disadvantage rather than passively accepting their lot in life.  Nowhere can this be seen more clearly than in the field of disability where there has been substantial effort to reduce blindness, provide electronic aids for the hearing impaired, and all manner of prosthetics and motorised chairs for the physically disabled.  Charitable effort today is as focussed on assisting the needy person to change the life circumstances as it is on the provision of relief to those in need.

Building social capital

12. Under its policy of mutual obligation, the Federal Government seeks to maximize the economic and social participation of unemployed people.  Whereas the destitute and unemployed were once recipients of passive relief assistance, they are now being encouraged to actively participate in the social and economic life of the community.  The significance of this change in attitudes and approach is that the purpose of a charity now encompasses a broader range of activities, including relief, community development, information and community education, advocacy and counselling.  Charities of today commonly recognize that they have a broader role to build social capital in the community.  

13. The responsibility for sustaining social capital also falls on the Church and charitable sector because the State’s focus on economic growth, (such as significant cuts in welfare expenditure to develop a budget surplus that is then invested in major infrastructure projects, such as roads) has reduced the resources available for sustaining social capital.  The Church and charitable sectors have a major role in maintaining social capital, a concept that was not around when charitable purpose was first defined. The charitable purpose of the organisation has not changed but the range of activities undertaken to achieve a sustainable outcome has changed significantly and needs to be recognized in an updated Australian definition.

Contribution of religious charities

14. The loss of a sense of community referred to in 10 (ii) above has led Anglicare agencies to recognize the need for more holistic care incorporating physical, emotional and spiritual needs.  Following the collapse of traditional support systems, there is a growing need for more compassionate style of service delivery.  Anglicare agencies are seeking to recover their understanding of spirituality so as to provide more effective ministry to people who feel despair in their lives.  Church agencies are searching for new ways to communicate their understanding of Christian hope.  

15. Religious charitable organizations have made and continue to make a unique contribution to Australian society.  Many of the values and institutions within our society trace their origins to Christianity and Church agencies.  The concept of charity has its roots in Judeo-Christian teachings.  Today, in rural Australia the Church and its agencies are one of the few remaining social institutions able to provide assistance and pastoral help to people suffering grief and loss, for both loved ones and for the services and opportunities that have been withdrawn from rural areas.  Church agencies have a strong orientation to assist the poorest in society and capacity to provide support and service to the community and are grounded in local communities with effective mechanisms for accountability through the local parish church.  

Impact on Anglicare agencies

16. A major implication of the changing context for Anglicare agencies is the need to expand and diversify their income base.  Anglicare agencies have started to increase their income via fundraising, commercial activities, sponsorships and fees for service.  This is a necessity rather than a choice.  Income is generated purely to support and strengthen the delivery of core services; it is a means only not an end in itself.

17. The increasing complexity in managing a charitable organisation requires the employment of professionals and agencies have sought to manage the added costs through using FBT exemption provisions.  External demands for efficiency and professionalism must be met, however this should not detract or compromise core values.  Anglicare managers struggle to protect the unique nature of the religious charitable organisation as well as ensuring that quality services can be delivered with compassion and dignity.

18. As discussed above, a major challenge for Anglicare agencies is to deliver services with a better understanding of the holistic nature of Christian service and its relevance in a broken world.  Anglicare agencies are involved in a diverse range of activities, including counselling, family support, foster care, unemployment services, emergency relief, crisis accommodation, and services to remote Aboriginal communities.  These activities are all part of religious service and an integral part of the mission of the Anglican Church.

Differential impacts on Not-for-profit and For-profit organsiations

19. Increased outsourcing of government services through competitive tendering and the recent introduction of the New Tax System have had the greatest differential impact on for-profit and not-for-profit organisations.  

20. A Government contract with a for-profit organisation includes a profit for the company as the Government accepts that making a profit is a necessary part of business to ensure long-term viability and growth potential.  Profits are necessary for the company to survive.

21. However, contracts with not-for-profit organisations require surpluses to be refunded.  

Contracts with not-for-profits commonly do not cover administration costs and maintenance of infrastructure and capacity building for the organisation are seldom included into a service agreement.  Not-for-profit organisations must raise their own funds to maintain a commitment to deliver quality services if they do receive sufficient funding to support infrastructure.  If Government is not prepared to provide adequate support in service contracts and agreements, agencies are forced to diversify their income base into commercial type activities.

22. For-profit organisations serve their shareholders, are motivated by the need to make a profit, and usually operate in a market that enables them to set prices, and on winding up distribute assets to private individuals.  A not for profit organisation, on the other hand, serves the community, seeks to balance efficiency against the need to maintain jobs, is motivated by public benefit, seldom operates in a market where they can set their own prices, and on winding up distribute assets to charitable purposes.  The fundamental differences between the two categories of organisations are purpose and motive.  The definition of not-for-profit organizations must recognise these differences.
5.  Definitions

The definition of a charity should be based on the purpose of the activities carried out by the organisation only
23. The definition of charity should be based on the purpose of the activities carried out by the organization, not on the nature of the activity.  The individual activities are incidental to the overall or predominant purpose of the organisation.  A focus on the nature of the individual activities could lead to an organisation being defined in several different ways with the result that the income from the individual activities could be reduced and the capacity of the charity to provide assistance and sustain its program would be diminished.  This argument also holds for the sole or dominant purpose of the organization to be that which defines the organization.

24. In the case of Congregational Union of NSW v Thistlethwaite 1952, the court upheld that such a body is a charity even if some of its ancillary objects considered independently are considered non-charitable.  For an institution to be a charitable organisation the dominant purpose for which the institution is established and operated should be charitable.  Therefore if an organisation undertakes activities that are commercial in nature, such as an Op-Shop, this should not affect the charitable status of the organisation if it remains an ancillary object for the organisation. Common law does not distinguish between wholly or partially charitable organisations.  

25. The ATO (TR 1999 / D21 para 52) points out that in some situations a purpose that, if viewed in isolation, would be non-charitable, is charitable due to the degree of its integration with essential aspects of carrying out a charitable purpose.  Commercial type fundraising activities should be considered in this light.

26. Traditionally, tax concessions and exemptions have been granted to charitable organisations in the recognition of the unique purpose for which they have been established.  Charitable organisations exist only for the benefit of the community and to promote social good and this must be taken into account when assessing eligibility for any definitional status.  Charitable organisations face a number of challenges (resources, increased needs in the community, rationalisation of services, reduced donor income) and their contribution to society must be acknowledged and supported through classification for charitable status and retention of tax concessions for charities.

The dominant purpose of an organisation only should be relied on to define the organisation
27. The dominant purpose of an organisation should be the basis of its definition provided any multiple activities serve the dominant purpose.

28. Anglicare Australia supports the ATO position that finding an organisations dominant purpose involves an objective weighing of all its features which includes its constitution, its activities, its policies and plans, its administration, finances history and control.

Identifying a secondary purpose

29. A secondary purpose can be defined as one that provides income or other support to the dominant purpose of the organization.  A secondary purpose must serve the primary charitable purpose of the organisation.

Religious organisations perform a wide spectrum of activities but it is not appropriate to define the various activities differently.

30. The ATO Charity Pack summarises the definition of religion as involving belief in a supernatural being, thing or principle and acceptance of canons of conduct which give affect to that belief.  If the spectrum of activities undertaken by a religious organisation is consistent with the canons of conduct of the religion which inspired the organisation, then it is not appropriate to define the activities differently.

31. Any attempt to define differently the various activities undertaken by religious organizations risks narrowing the scope and holistic nature of religious belief.  Religious organisations exist to advance the cause of religion and the wide range of activities is undertaken for the purpose of advancement of religion.  In Church of the New Faith v Commissioner of Payroll Tax (Victoria) 1983, Mason A-CJ and Brennan J conclude that religion is more than cosmology, “it is a belief in a supernatural being, thing of principle” and secondly, “the acceptance of conduct to give effect to that belief”.  In their judgement, the concept of religion encompasses conduct no less than belief and furthermore such conduct that is so encompassed “is prima facie within the area of legal immunity”.

32. Over a century of Common Law has established that the advancement of religion is a charitable purpose (see eg Commissioner for Special Purposes of the Income Tax Act v Pemsel,1891,  Roman Catholic Archbishop of Melbourne v Lawlor 1934, 51 CLR at 32-33).  However, common law also makes it clear that there is no accepted legal definition of religion.

33. In Anglicare organisations, activities undertaken must be consistent with the constitution of the organisation and therefore are consistent with the advancement of religion.  In Association of Franciscan Order of Friars Minor v City of Kew, Lush notes that the advancement of religion is done “in a variety of ways which may be comprehensively described as pastoral and missionary”.  

34. Public benevolence covers a wide spectrum of activities according to the interpretations given by the High Court (eg Perpetual Trustees Co Ltd v FC of T 45 CLR 224) including relief of poverty, (care groups; food parcels) sickness( hospital chaplains, hospital visiting), suffering, distress,(pastoral care, counselling) misfortune( financial assistance),destitution,( providing shelter for the homeless), helplessness(providing hope and prison ministry).  Religious organisations, including Anglicare agencies, undertake many of these activities.

35. Anglicare Australia believes that it is not appropriate to define differently the wide spectrum of activities undertaken by religious organisations to advance religion.

Defining commercial activities undertaken by charities in order to perform their core purpose.

36. The increased outsourcing of community services by governments to the not-for-profit sector has led to growing expectations from government that charities will work to reduce their dependence on government funds and strive to achieve self sufficiency.  In some sectors there is a requirement on charities to charge fees to clients (eg in aged care) to boost their independent income.  Government has sought to reduce expenditure on social services and consequently the expectation on charities to increase income from clients, sponsorships from commercial companies and through income generating efforts have increased.  

37. Activities should be defined as they would be normally defined but it is critical that the purpose for which they are undertaken be the determining factor in deciding whether or not they are an acceptable activity for a charity.  Where such activities are subsidiary or secondary activities of the organization, they should not affect the definition of the organization, which should be based on dominant purpose.

Distinguishing between commercial and non-commercial activities undertaken by charities and related organisations:

38. The key factors in determining if commercial activities should be treated differently from the other activities of a charity are two:

· whether the profits or surpluses are distributed to the charity or to individuals,

· whether the commercial activities are undertaken to serve the charitable purpose of the organisation.

Where all proceeds from the commercial activities undertaken by a charity to raise funds for its principle charitable purpose go to the charity, the commercial activity should not be separated from the core purposes of the charity and should not be defined differently.

39. The distinction between commercial and non-commercial activities cannot be avoided but the real issue is purpose and intent.  For a charity, an income generating activity is undertaken to help sustain charitable services and to provide public benefit to the poor and destitute.  In a normal commercial operation the activity is undertaken to generate profit for private individuals.

40. For charities and religious organisations, commercial activities are undertaken as a means to an end (delivery of core services) whereas the same activity undertaken by a for-profit entity in the delivery of its core service has the objective of making a profit.  The definition of the activity should be based on the dominant purpose of the activity which is consistent with GST treatment of transactions under competitive neutrality policy imperatives (the diminimus test is passed when the type of transactions is incidental to operations).  Defining activities on a case by case activity basis is an administrative nightmare for charitable organisations.  The new tax system has shown this problem in the requirements to determine if certain transactions are taxable or GST-free.

The impact of current definitions on Anglicare Australia

41. Anglicare Australia is ‘defined’ as a charity and a religious organisation for the purposes of law and administrative practice.  Anglicare Australia is incorporated under Victorian legislation as an Incorporated Association.  Several member agencies of Anglicare Australia have PBI status and most are charitable organisations

42. The fact that Anglicare Australia is not a PBI when many of its member agencies have PBI status means that Anglicare Australia cannot source funds from many charitable foundations (which require recipients to hold tax deductible status) for joint activities between member agencies although each of the agencies could probably access such funds in their own right.  This weakens national cooperation and capacity building across the network, an objective that the Government seeks to promote in the charitable sector.  The constraint experienced by Anglicare Australia in accessing funds reduces the capacity of the national network to strengthen accountability and improve quality of service delivery across the Anglicare network.

Constraints of the current definition on Anglicare’s ‘attributes, purpose and behaviour’ to respond to changing demands and the social and economic environment of the 21st Century.

43. The undue emphasis on direct relief of poverty does not take adequate account of the different nature of society today to that of Seventeenth Century England, when the basic definition of poverty was laid down in the Statute of Elizabeth.  Charities today seek to reduce poverty and to eradicate the causes of poverty rather than simply seeking to provide relief of poverty.  The importance of this shift in approach and understanding was reflected in the Copenhagen Declaration agreed at the World Summit for Social Development in 1995 and endorsed by Australia.  The second commitment of the Declaration focussed on the goal of eradicating poverty.  The shift to eradicating rather than alleviating poverty was only achieved after a long period of international debate.

44. Charities committed to eradicating poverty need to use a wider variety of skills and approaches than those of a seventeenth century English charity.  This broader understanding of the purpose of charity the nature and variety of activities undertaken by charities should be reflected in an update of the definition of charity.  Eradicating poverty and breaking cycles of dependency requires action in such fields as advocacy (excluding partisan political activity), community development, community motivation, service coordination and support.  Activities such as these are legitimate activities for charities provided they are consistent with the charity’s aims and purposes as defined.  

45. Charities of today are much larger and more complex organisations than at the time of the Statute of Elizabeth.  The need for charities to establish diversified sources of income to reduce dependence on government funds and consequently to undertake a wide range of income generating activities also needs to be recognised in an updated definition.  

46. Loss of ITEC status, FBT exemption, and gift deductibility status as a consequence of any narrowing of the definition of charity would have serious implications for the viability of charities and their capacity to maintain services to the poor and disadvantaged.

The continuing relevance of the terms ‘charity’, ‘religious organisation’ and ‘community service not-for-profit organisation’ 

47. These three terms continue to have relevance today, however, the definitions need updating to take account of the nature and scope of today’s charities and the changing role of charities and religious organisations in providing a wide range of human services to the broader community, partly driven by Government policy to outsource the provision of human services.

48. Religious organisations exist to advance religion and the advancement of religion is one of the four heads of charity, thus religious organisations are one group of charitable organisations.  Common law has defined the advancement of religion in broad terms (see paragraphs 32 and 33 above, and see references 140 to 172 in ATO TR 1999/D21).  In Australia today, religious organisations including churches continue to be a key social institution in Australia especially in rural and remote Australia.  Religious organisations and churches remain a fundamental part of Australia’s social fabric, providing public benefit and contributing to the social capital of the nation.  Common law has also addressed the issue of religious organisations and the requirement for a charity to provide public benefit.  ATO TR 1999/D21 states that “a purpose involving religion is not charitable if the public benefit is absent”.  In the examples given, the courts have generally taken the view that it is necessary to bring some spiritual or welfare benefit to the community or public by advancing or promoting religion.  The key issue is the outreach to the public as opposed to a group functioning to serve its own members and not open to the public.  (see paragraph 140, ATO TR 1999/D21).  While advancing religion implies an outreach to the public, religious organisations may exist to serve the self interest of its members and consequently criteria may be needed to check if religious organisations meet the charity definition requirement for ‘public benefit’.

49. Community service organisations partly reflect the growth of multiculturalism in Australia and are to be welcomed.  However, the requirements for an organisation to be considered to be a community service organisation are similar to that required to be considered a charity and the principle benefit that flows from being accepted as a community service organisation is income tax exemption.  Community service organisations appear to be those organisations that come under the fourth head of the definition of a charity, viz “other purposes beneficial to the community”.

50. The introduction of the New Tax System in Australia has created considerable confusion in regard to the differences between these charity, religious and community service not-for-profit organisations.  Agencies in each of the three groups may be eligible for income tax exemption but the procedures to attain income tax exemption vary.  A charity must now apply for ITEC status but community service organisations and religious organisations receive income tax exemption automatically if they meet the requirements of the definition and are not charities.  The requirements for charities have been tightened yet a ‘charity’ is the better understood and defined body and at State level, the concept of charity is used to determine exemptions from State taxes and for laws governing fund raising.  To be granted the status of a Deductible Gift Recipient (DGR) an organisation must apply separately to the ATO for endorsement so status as a charity does not have direct implications for tax deductibility for gifts.

51. Anglicare Australia recommends that the definition for charities be updated and religious organisations and community service organisations be included under the definition of charity. 

The four ‘purposes’ of charity in the common law continue to have relevance

52. The four heads of charity – relief of poverty, advancement of education, advancement of religion, and purposes beneficial to the community – continue to have relevance today.  

53. While the relief of poverty has remained central to charitable activities, there is far greater emphasis on addressing root causes, undertaking preventative activities, research and developing appropriate policies and programs and on the participation of the poor themselves in designing and delivering services so as to achieve sustainable solutions and to break cycles of dependency.  The traditional concept of relief of poverty is often seen as too passive and a more active participatory process is needed to achieve sustainable poverty reduction.

54. Eradicating poverty (to use the term of the internationally agreed Copenhagen Declaration of 1995) and breaking cycles of dependency require action in such fields as advocacy, community development, community motivation, service coordination and support.  Activities such as these are legitimate activities for charities provided they are consistent with the charity’s aims and purposes as defined.  Advocacy needs to be understood as a means to achieve a charitable purpose, eg advocacy on behalf of disabled people for wheel chair access to buildings has increased their independence and reduced their dependence of charitable help.  Advocacy needs to be distinguished from general partisan political activities.  For religious organisations, advocacy is an essential part of the definition that qualifies them as a charity viz: the advancement of religion.  In several court cases that have interpreted the definition of religious organisations, ‘advancement’ has been variously described as to promote or to spread its message and this is essentially the definition of advocacy.  Anglicare Australia submits that advocacy is essential to the advancement of religion.

55. The definition of charity needs to be updated to encompass a broader range of appropriate ways to overcome poverty and benefit the community.  Charity must not aim to simply alleviate people and maintain them in dependence.  The Government has given high priority to breaking welfare dependency and charity must help people overcome disadvantage and become contributing members of society.  There is a need for this new understanding to be reflected in the definition and for self help organisations to come under the definition of charity in recognition of growing trend for people to address their own needs and disadvantage through self-help and community groups.  Such self-help groups can be distinguished from closed self-interest groups because they are open to others and provide a public benefit, either directly through people participating in the group or through the dissemination of information and learnings collected by the group.

The relevance of the concept Public Benevolent Institutions

56. The concept of benevolence is of continuing relevance because the principle of having a special category for charitable organisations that target their assistance to the most disadvantaged is an important way of targeting taxation expenditure towards those people with the greatest need.  See attachment 1 for a more detailed discussion of the PBI concept.

57. The continuing relevance of the concept depends on maintaining the emphasis on the main purpose of targeting assistance to the most needy rather than undue emphasis on how the services are provided, that is the emphasis on direct relief.  Currently an organisation is deemed to be a public benevolent institution if its activities are predominantly for the direct relief of poverty, sickness, destitution of helplessness.  Any other purposes and operations must be incidental to the public benevolence or of minor extent and importance. 

58. Anglicare Australia submits that the objective of providing public benevolence is both to give immediate relief and to overcome the problem that led to the person/people being in such dire need, that is to seek to avoid a recurrence of the emergency.  This requires a more complex response than simply providing a metaphoric band-aid or a food parcel.  The emphasis in defining a PBI should be on who is to receive assistance rather than in what form the assistance will be provided.

59. A major problem in regard to the use of the category of PBI has been the administration of the law as it currently stands.  Over recent years, it has become more difficult for organisations to have their applications for PBI status decided quickly.  For some years, the category appeared to be “closed”.  Consequently, it appears that several organisations chose to seek political support for their organisations to be named in the income tax act.  There appears to have been a significant increase in the number of organisations listed in the tax act.  As the requirements currently stand, being listed in the tax act is a preferable approach because a listed organisation does not need to maintain a gift fund and has fewer accountability requirements to meet while enjoying all the privileges of DGR status.

60. Anglicare Australia submits that the accountability requirements for PBIs apply equally to listed and general category organisations and that the category of PBI be retained with the definition of benevolence to be updated to reflect the best practices of organisations providing services to the most needy. 

Framework and key criteria for the classification of charitable, religious and community service not-for-profit organisations

61. As discussed in paragraphs 50-53 above, Anglicare Australia believes that most religious organisations and community service not-for-profit organisations appear to meet the criteria for definition as a charity.  It is clear from the definitions as they currently stand and from common law that there are for profit organisations that sell religious materials and religious groups that are not open to the public serving the interests of a restricted group of people.  Such groups may require a category of non-charitable religious organisations (Theses concepts are explained in TR 1999/D21 paragraph 140).  Many of these non-charitable groups are not eligible for income tax exemption under existing law.

62. Community service organisations are non-profit and established for community service purposes where the purpose is altruistic.  The majority would appear to qualify as a charity under the fourth head, viz ‘other purposes beneficial to the community.’  There is a wide range of non-profit organisations that do not qualify as community service organisations and the need for a non-profit organisation category will continue.  The benefits which each category should be entitled to is not discussed in this submission.  The criteria for the definition of each are discussed ion the next section.

63. There is a continuing need for the category of Public Benevolent Institution as a specialised category of charity.  

64. In conclusion, Anglicare Australia proposes that the framework for classification of organisations should be:

· Charitable organisations, including a specialised group of PBI, religious organisations and community service organisations.

· Non-charitable religious organisations, those that are non-profit, instituted for religious purposes but public benefit is absent.  Religious organisations as currently defined benefit from income tax exemption, and in addressing the definitions, Anglicare Australia does not wish to inadvertently suggest that any benefits be withdrawn from religious organisations.  We are simply wishing to make the point that religious organisations that advance religion and meet the public benefit test qualify as charitable organisations.  We also recognise that there may be other religious organisations that operate in ways different to that expected under the definition of a charity.

· Non-profit community organisations, including sporting clubs, social clubs, clubs for retirees etc.

Definition of a charitable, religious or community service not-for-profit organisation and PBI

65. Anglicare Australia recommends that the key elements in the definitions should be as follows:


Charity


· Not for profit body

· Provide public benefit

· Set up for charitable purposes
the relief and reduction of poverty and distress;




the advancement of education;




the advancement of religion (including religious organisations 


as currently defined);




other community service purposes where these purposes are 


altruistic (includes community service not-for-profit 



organisations as currently defined).


Public Benevolent Institution


· defined as a specialised charity, a sub-set of charity category

· Not-for-profit body

· Provide public benefit

· Provides direct relief and other assistance targeted to the needs of the poor and most disadvantaged in the community


Non-charitable religious organisation


· a non-profit organisation

· instituted for religious purposes (as currently defined in common law)

· do not provide public benefit (see discussion in paragraph 48 above)


Not-for-profit organisation

Retain the general category for sporting clubs, and the wide range of other community groups.

Anglicare Australia opposes the splitting of different types of activities into separate entities for definitional purposes.

66. As discussed in paragraphs 31 to 37, the focus in defining organisations should remain on the purpose and not the activities.  Splitting off activities into separate entities is likely to increase confusion and complexity in classifying organisations.  The purpose of an organisation as defined in its constitution or similar should be the principle guide in determining the nature of the organisation and classifying it.  

67. Splitting off activities risks narrowing the scope and holistic nature of religious belief as well as increasing the operating costs of charities and consequently reducing the funds available for the relief of poverty and other charitable purposes.  Increasing the administrative complexity of charities will also threaten their viability, especially because so many still depend heavily on volunteer contributions.  Defining charitable activities may prove more difficult than defining charitable purposes.

Accountability and Transparency for charities

68. A key issue in the administration of laws governing charities is to improve public accountability for the use of public funds and donations and to increase the transparency of organisations that are set up to provide public benefit.  At present this responsibility rests with the ATO which has a primary responsibility to maximise tax revenue.  

69. Anglicare Australia supports the establishment of a Charities Commission along the lines of the Charity Commission for England and Wales as a means for promoting charitable activity in Australia, registering and regulating charitable organisations and ensuring public accountability and transparency.  The Australian public donates millions of dollars each year to charitable organisations and there should be a body to monitor charitable organisations and protect the public interest.  This should be done from the perspective of maximising public participation and support rather than from the perspective of protecting government revenue.  A Charities Commission could help protect the public reputation of honest charities from unscrupulous people and organisations.

Anglicare Australia,  

12 Batman Street,  

West Melbourne, 3003

Ph:  03 9328 3544,   

Fax  03 9328 3644,   

Email:  anglicare@anglicare.asn.au

ATTACHMENT 1

Bernard Mackinnon

Small Business

Australian Tax Office 

PO Box 2025

TOWNSVILLE  QLD  4810

29 December 2000

Dear Bernard,

Anglicare Australia is the national network of over 60 care and social justice agencies of the Anglican Church.  Anglicare members provide over $300 million in assistance each year to needy families, youth and children, the aged, unemployed and homeless Australians, as well as working with Indigenous Australians to overcome disadvantage.

Anglicare Australia is used to refer to the national association, incorporated in Victoria.  Anglicare Australia encourages and facilitates national co-operation and sharing of resources among member agencies to improve the quality of service delivery and represents the national network in dialogue with Federal Government.  We welcome the opportunity to comment on Draft Taxation Ruling TR 2000/D14 Income Tax and fringe benefits tax: public benevolent institutions.

What is a ‘public benevolent institution’?

While there is no legislative or dictionary definition of the expression ‘public benevolent institution’ the meaning given by the High Court in Perpetual Trustee Co Ltd v FC of T45 CL 224 provides a meaningful foundation for interpretation of this phrase and provides insight into the historical intent and purpose for which public benevolent institutions have been established throughout history.  

These common law principles are still relevant today, despite the fact that the style and form of benevolent relief has evolved through changing cultural and social conditions.  Any application of the law by the ATO or the courts should remain consistent with the original purpose and intent of benevolent activity, however the diverse and complex means necessary to provide benevolent relief must be acknowledged and accommodated.

The ATO has interpreted this expression through the meaning given by the High Court in the Perpetual Trustee case and while the meaning clearly indicates that an institution is organised for the relief of poverty, suffering, sickness, destitution, misfortune or helplessness, the court did not state that the institution must deliver this relief directly.  The court recognised that while the scope and character of these institutions varied greatly, they all have one thing in common: they give relief freely to those who are in need of it and who are unable to care for themselves.  Those who receive aid or comfort in this way are the poor, the sick, the aged, and the young.  Their disability or distress arouses pity, and the institutions are designed to give them protection.  

Purpose of the organisation in determining its status 

The principals of the judgements in the Perpetual Trustees support the importance of purpose in providing relief rather than the form in which the relief is provided.  McGarvie J in Commr of Pay-roll Tax (Vic) v Cairnmillar Institute 90 ATC 4752 at 4757; 21 ATR 665 at 671 recognised that while the essence of what is a public benevolent institution has not changed since the Perpetual Trustee case was decided in 1931, ‘the ways in which many public benevolent institutions go about achieving their objectives today are different from the ways in which the typical public benevolent institutions operated in 1931.  

The contemporary nature and style of service delivery must be recognised when determining whether an organisation should be termed a ‘public benevolent institution ‘. This status is largely awarded to those charitable organisations that work with the most disadvantaged in our community and consequently these entities receive the most generous tax exemptions and benefits.  Direct services play a major part in the relief of misfortune or distress, however the effects of poverty are also addressed and relieved through the promotion of social and cultural objectives.

Forms of benevolent relief

Evatt J in Perpetual Trustees states that benevolent institutions are designed to protect those who suffer from disability and distress that arouses pity.  Organisations undertake a range of benevolent activities aimed at providing relief to those who are in need and are unable to care for themselves.  Activities such as advocacy, information dissemination, community development and self-help are essential elements of the relief process.  These services seek to address the long-term effects of poverty and helplessness, through approaches that seek to empower those in need.  The spirit and intent of benevolent activity is embodied in these holistic methods, aimed to provide sustainable outcomes to those in need. 

Much relief of distress and helplessness to those suffering from disability has been achieved through advocacy and education.  In this context the organisation undertaking the advocacy and/or education role may not engage directly with those in need however their efforts can result in the provision of much needed relief and protection for those in need. An example of this is the increased accessibility for wheelchair access achieved through advocacy and education campaigns.  This is recognised in paragraph 34 of the draft ruling and paragraph 35 clearly states that misfortune or distress may also be relieved through non-material means.

A Public Institution

A public benevolent institution exists to confer benevolence upon the most needy class in the community and must not be carried on for the profit or gain of particular persons, nor on a discriminatory basis.  While public control and management of the organisation is not essential and no particular structure is prescribed, we agree is must have a separate identity to ensure transparency and accountability of funds management.  The purpose of the institution is paramount and its reason for being should be the main criteria to assess its motive and intent.  We support the features set out in paragraph 23 to consider whether a particular organisation is a public benevolent institution.

Predominantly for benevolent relief

A public benevolent institution should be organized at least predominantly for the relief of poverty, sickness, destitution or helplessness.  We support the view as reflected in paragraph 95 that other purposes or activities must be incidental to the main purpose or minor in extent and importance.  A benevolent organisation can engage in other activities providing they do not detract or reduce its ability to provide maximum relief to those in need.  Providing these activities are secondary in purpose and any income earned through these activities is distributed towards benevolent relief, its status as a benevolent institution should not be affected. 

Paragraph 42 of the ruling states that an organisation will not fail to be a public benevolent institution solely because it charges fees.  In Cairnmillar Institute McGarvie J recognized that organisations must adapt themselves “to the realities of obtaining funds in the conditions of today”.  This is particularly important in the current environment in which benevolent institutions must operate.  Caring organisations are increasingly required to diversify their income base through fundraising and commercial activities, where government funding and donor income does not adequate support the rising costs of service delivery.  This reality is a last resort and a benevolent institution should not be penalized as a result of innovative income generating strategies or survival tactics.

Application of common law principles

The judgments in the Perpetual Trustees Case state that public benevolent institutions are organized for the relief of poverty, sickness, destitution, suffering, distress, helplessness or misfortune.  It is acknowledged that such bodies will vary greatly in scope and character, but they all give relief freely to those in need and who are unable to care for themselves.  The meaning adopted in the Perpetual Trustee case does not restrict relief efforts to direct provision only, but reinforces the intent and purpose for which these institutions seeks to provide aid and comfort to the most needy classes of society.  The ATO should be mindful to encompass these principals in light of the environment in which benevolent institutions must go about their business in the conditions of today.

The granting of Public Benevolent Institution status should not be restricted to its mode of service delivery, but should be based on the full extent to which organisations today, seek to address and provide relief to the most needy and disadvantaged in our communities.  Those organisations that exist to protect and empower the most needy should be entitled to the broadest range of tax concessions available, to ensure the most equitable and effective distribution of resources across the community.

Yours Sincerely,

Tracey Matthews.

Management and Financial Services

Anglicare Australia submission to Definition of Charities Inquiry
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