AUSTRALIAN MAJOR PERFORMING ARTS GROUP

SUBMISSION TO

THE INQUIRY INTO THE DEFINITION OF CHARITIES AND RELATED ORGANISATIONS
SUBMISSION SUMMARY

The Australian Major Performing Arts Group is made up of representatives of this country’s major not-for-profit performing arts companies, spanning opera, ballet, music and theatre, with members drawn from every State of Australia.

This Inquiry presents our sector with an opportunity to have its present status not only preserved as a result of the Inquiry’s findings , but strengthened. Our sector is not properly described by definition, and sits uneasily within the existing framework. Proper definition of our sector as the not-for-profit cultural sector would be appropriate in view of the ongoing Government support of our sector. It would be valuable recognition of our role in the country’s cultural life as a whole, and also to the work our sector performs in areas of community access and education.

However, we believe that should our interests not be noted during this Inquiry, the not-for-profit arts could be adversely affected by default, through new and possibly restrictive definitions governing those organisations classed as charities and related organisations.

As not-for-profit companies of great community value, we rely for our ongoing viability upon our existing status of tax-free bodies, and the tax deductibility for donations we can offer through the Register kept by the Department for Communications, Information Technology and the Arts.

Both these concessions reflect the long-held community belief in the importance of the performing arts as both an enrichment of society as a whole, and to the direct sectors of the community we reach, through stage performances, broadcasts, educational and access activities and other means. We will be happy to provide any further information should you wish to contact us.

(end of summary)
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The Australian Major Performing Arts Group is an association of representatives drawn from this country’s major not-for-profit performing arts companies, spanning opera, ballet, music and theatre. Some 26 companies are within AMPAG, and the members are drawn from every State of Australia.

While AMPAG can make formal representation through this Submission only for its members, it strongly believes that the points it raises will be of common worth to every member of the Australian not-for-profit Government-funded arts sector.

We welcome the opportunity to make this Submission to the inquiry.

We believe that the nature and status of the not-for-profit arts sector will not be the focus of this Inquiry. In the Prime Minister’s Media Release announcing the Inquiry, he states that: “We need to ensure that the legislative and administrative framework in which (charitable, religious and community service not-for-profit organisations) operate is appropriate to the modern social and economic environment. Yet the common law definition of a charity, which is based on a legal concept dating back to 1601, has resulted in a number of legal definitions and often gives rise to legal disputes”.

This makes it clear that the present Inquiry will focus on regularising and giving proper description to this large grouping of organisations, of diverse purpose. The fact that the not-for-profit performing arts sector is not being focused on for special attention is highlighted by the fact that the Issues Paper issued by the Commonwealth of Australia as a preliminary to this Inquiry does not, at any part of its discussions, specifically mention our sector.

But we believe that this Inquiry presents our sector with an opportunity to have its present status not only preserved as a result of the Inquiry’s findings and any possible subsequent legislation or administrative changes, but strengthened through a more exact formal delineation of our sector’s role and importance to Australian society and culture.

The not-for-profit arts sector (which means profits are not distributed but retained to apply towards core purposes) would benefit greatly from a specific category and description, reflecting our importance to the community as a whole. The need for this Inquiry reflects the ad-hoc way definitions have arisen to describe the very broad sector under this Inquiry. Proper definition of our particular sector would be appropriate in view of the ongoing Government commitment to our sector, our role in the country’s cultural life as a whole, and also to the work our sector performs in areas of community access and education. 

Conversely, we believe that should our interests not be taken into account during this Inquiry, there exists a danger that the sector’s interests could be adversely affected by default, through new and possibly more restrictive definitions governing those organisations classed as charities and related organisations.

THE MEMBERS OF AMPAG derive their income through three primary sources — box office, Government funding and corporate/private sponsorship. As befits their not-for-profit status, any surplus earnings at year-end, should there be any, are retained by the organisations to further their core purposes. Should an individual company cease operating, any accumulated funds are distributed to another company operating in that artform.

The main thrust of our sector is to provide Australians with access to the highest possible levels of performance in music, ballet, dance, theatre and opera, and to provide a viable environment for the nurturing, development and retention in Australia of our finest musicians, dancers, actors and singers. 

In addition, most of the AMPAG members conduct valuable educational activities, aimed at primary and secondary students, at tertiary students with special interests in the arts areas covered by the companies, and conduct special programs to reach the more disadvantaged members of our communities. The Government’s continued support of our sector, shown most strongly by its response to the 1999 Inquiry into the Major Performing Arts Inquiry, is evidence of the acceptance at the highest Government levels of the importance of our role in Australian society.

The main concessions to our sector through the Income Tax Assessment Act 1997 are: Exemption from Income Tax (Division 50) and Deductibility of Donations (Division 30). 

Both of these invaluable concessions reflect the long-held community belief in the importance of the performing arts as both an enrichment of society as a whole, and to the direct sectors of the community we reach, through stage performance, broadcasts, educational and access activities and other means.

TAX DEDUCTIBILITY
Donations to these bodies are tax-deductible under Division 30 of the Act.

The tax-deductibility of our organisations is essential if we are to build strong partnerships with the corporate sector, and encourage private philanthropy. Tax-deductibility has long been accepted as a legitimate encouragement by Government towards private-sector support of the arts, and this support in turn works to lessen dependence upon Government funding. 

The Commonwealth Government has in recent years strongly supported increased partnership support of the Arts through corporate and private donations. The work the not-for-profit performing arts sector does in building corporate support in particular is in direct alignment with the Government’s wish to strengthen community and business partnerships. 

 Should tax-deductibility of donations to the performing arts companies in the not-for-profit sector be lost, the effect would be devastating. 

Private sector support, both corporate and individual, is the smallest component of revenue for the performing arts sector, averaging 11 per cent of total income for those companies which were studied as part of the 1999 Major Performing Arts Inquiry. Noting the Federal Government’s recent initiatives to encourage private philanthropy, the Inquiry commented that the companies had not had the time to take advantage as yet of these incentives. But it is clear that growth from the present level will be impossible without maintenance of the sector’s tax-free status, and it would prove impossible to retain the existing level of private-sector support. 

TAX-FREE STATUS

This is provided for under Division 50 of the Act.

 The 1999 Major Performing Arts Inquiry into the sector identified ways to redress the poor financial situation of a majority of the major performing arts companies and their inability to build the reserves the sector needs to maintain and deliver its public purpose. 

It is essential that the tax-free status of this sector be preserved to allow the possible building of reserves by performing arts companies, who operate in what is one of the most unpredictable of all market-place activities. Because profits are not distributed to outside shareholders, all earnings by our companies are directed towards core activities, which include physical performance, touring, broad educational activities, or, if there is an investable surplus, into investments which can produce a return to directly assist these core activities.

While tax-free status and deductibility of donations are governed by different provisions of the Income Tax Act, the two are inter-linked and critical to the long-term viability of the sector. The Major Performing Arts Inquiry into the sector, undertaken in 1999, sought to redress the poor financial situation of a majority of the major companies and their inability to build reserves — it is essential that the tax-free status of this sector be preserved to allow the possible building of reserves by performing arts companies, who operate in what is one of the most unpredictable of all market-place activities. All earnings by our companies are directed towards core activities, which include physical performance, touring, broad educational activities, or, if there is an investable surplus, into assets which can produce a return to directly assist these core activities.

ACTIVITIES

The Issues paper on Page 7 canvases opinion  on whether an organisation could be regarded as partially or wholly charitable, religious or community service not-for-profit if the emphasis moves from the organisation as a whole to the activities of the organisation. “That is, the purpose of each of the activities, not just the purpose of the organisation as a whole, could be considered. A partially .. community service not-for-profit organisation could be determined on some assessment of its individual activities.

“A related issue is whether the purpose of the activity or the nature of the activity is used as the relevant criterion in a definition, or whether the nature of the activity is to be disregarded”.

The AMPAG members cannot judge how these two issues should be assessed across the broad front of the organisations which will be affected and examined under this Inquiry.

However, we would ask that the Inquiry members take special note of the interests of the performing arts sector in this regard. 

In our case, the purpose of our activity should remain the key criterion. All our activities, whether ‘commercial’ in nature or not, are directed towards our core purpose of performance. Where companies engage in ‘commercial’ activities such as merchandising activities or leasing surplus office space, proceeds from these ventures are totally subsumed in the costs of the core business, and engaged in for that purpose, or with a hope of building future revenue-earning reserves. Any ‘commercial’ ventures are embarked upon solely to strengthen the resources available for our not-for-profit core purposes. (see footnote)



ACCOUNTABILITY

Few sectors within the groups being studied for the purposes of this Inquiry are as accountable or as closely monitored as the not-for-profit performing arts companies. 

Our companies report directly either to the Major Performing Arts Fund of the Australia Council, all State Governments and/or to the Department of Communications, Information Technology and the Arts. The reporting includes regular submittal of forward performance schedules, cash flow forecasts, and regular submission of accounts. The Major Performing Arts Fund also requires regular submission, and appraisal of, key performance indicators and company business plans. 

Those companies eligible for tax deductibility of donations do so through their place on the Register of Cultural Organisations maintained by the Department of Communications, Information Technology and the Arts. Our eligibility through this mechanism was not an accidental by-product of haphazard and indeterminate definitions of this sector — it was by deliberate Legislative intent, caused in part by the demise in the 1980s of a major ‘umbrella’ recipient of tax-deductible donations for much of the sector, The Australian Elizabethan Theatre Trust. Only after the collapse of the AETT was the means established to grant many of our companies their direct tax-deductibility status.

The financial and operational scrutiny of our sector has been highlighted by the comprehensive 1999 Major Performing Arts Inquiry. This, although focusing on the 31 major companies in our sector, was the most detailed social and financial study of the performing sector undertaken in Australia.

If regulation of the broad sector of charities and related organisations becomes an issue of this Inquiry, then AMPAG, the Major Performing Arts Fund of the Australia Council, the Department of Communications, Information Technology and the Arts and the relevant State Ministries would all be able to testify as to the rigorous nature of our sector’s monitoring and regulation.

OUTCOMES

We cannot expect that this Inquiry will be focusing on our sector. But we would hope that in the course of its deliberations, it will keep aware our sector’s need to leave in place our tax-free status and tax-deductibility status. 

We would also ask, if the role of our companies are examined as part of a wider Inquiry, that the purpose of our companies, rather than the nature of individual aspects of our work, be the key criterion for preservation of our tax-free status. 

We would hope that there will be a place within the new Definitions for this very broad grouping of organisations for specific mention of the performing arts companies, within a strong cultural rather than charitable context.

A more suitable definition reflecting today’s community values would be of major benefit in seeking partnerships in particular with Corporate Australia. Our companies are finding increasingly that in our sector, outright ‘philanthropy’ is being increasingly replaced by the concept of ‘partnership’. Even specific referral to the ‘not-for-profit arts sector’ would be a major advance upon the existing very loose description of ‘community service not-for-profit organisation’. 

We thank you for the opportunity to make this Submission to your Inquiry, and we will welcome the opportunity to supply any further information, should you require it.

Tim Cox,

Chairman, AMPAG

December 20, 2000

MEMBERS OF AMPAG INCLUDE REPRESENTATIVES FROM:

Adelaide Symphony Orchestra; Australian Chamber Orchestra; Australian Dance Theatre; Bangarra Dance Theatre; Black Swan theatre Company; Circus Australia; Company B Ltd — Belvoir St Theatre; Melbourne Symphony Orchestra; Melbourne Theatre Company; Musica Viva; Opera Australia; Opera Queensland; Playbox Theatre Centre; Queensland Theatre Company; Symphony Australia; State Opera Company of SA; Sydney Theatre Company; Sydney Dance Company; Sydney Symphony Orchestra; Tasmanian Symphony Orchestra; The Australian Ballet; The Bell Shakespeare Company; West Australian Ballet Company; West Australian Opera; West Australian Symphony Orchestra

(for further information, please contact Anthony Clarke, Director of Public Affairs, The Australian Ballet, at anthonyjc@netscape.net)

� When discussing ‘commercial’ activities, AMPAG in this Submission means those activities not directly related to performance, but earnings from which cross-subsidise the not-for-profit core company activities.


We are aware that ‘commercial’ carried a somewhat different implication when the Tax Office ruled recently on the not-for-profit arts sector’s requirement to charge GST on ticket sales. 


In this private ruling, the ‘commercial’ aspect meant that if the ticket price was 75 per cent or less than the cost of delivery of the product being supplied (the performance), then no GST was applicable. Over this 75 per cent level was deemed ‘commercial’ and attracts GST.


If there was thought given to extrapolating this principle into determination of what activities our sector could carry out while still maintaining our tax-free status, the effect would be beyond the resources of most of our sector members to administer. It would in effect mean that income raised through activities such as fundraising functions aimed specifically at subsidising our core not-for-profit activities, would be potentially taxable. It would militate against the Government’s aim of encouraging the not-for-profit arts sector to become more financially self-reliant. This is another reason we would ask for the totality of our companies’ activities to be considered in the context of their overall purpose, rather than the specific nature of individual activities.





