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THE BOBBY GOLDSMITH FOUNDATION INC.

Bobby Goldsmith Foundation [bgf@bgf.org.au]

EXECUTIVE SUMMARY

The opinions expressed in this submission reflect those of the Board and senior management of the Bobby Goldsmith Foundation (BGF), based on considerable national and international experience in the sector and expert legal advice.

BGF believes that the existing definitions of charities and related organisations should remain unchanged. That is not to say that they should not be added to or broadened in order to reflect changing needs and environments (e.g. preventative and advocacy work), but they should not be redefined or limited in any way. This position reflects BGF’s opinion that any such redefinition will: 1. destabilise the existing well considered, well developed and clear law on the subject; 2. create an administrative and reporting burden for the sector; 3. create a major upheaval to the modelling of the sector and increased costs; and 4. may lead to loss of present tax relief and other benefits that enable many effective charities including BGF to continue to exist.

Any change to or broadening of the current definitions within the sector should be preceded by an assurance to the sector that the current definitions and the entitlements and exemptions they afford, will not be affected. This Inquiry should not be the first incremental step to a fundamental change to the environment, modelling of and status of the sector.

BGF believes that it would be extremely difficult to synthesize the multiplicity of public need and the activities, aims and structures that exist to support those needs into one comprehensive form of legislation. This legislation would soon become difficult to monitor and implement, outdated and open to abuse and variable interpretation, endless dispute and litigation. This wheel has already been invented and works well throughout the common law world. There is no need to reinvent the definitions for Commonwealth purposes alone (any Federal change would not bind the States in any case). Change would unnecessarily move Australia out of the legal mainstream into a ‘blind alley’.

With regard to the related issue of for profit organisations performing the work traditionally carried out by the sector, BGF believes that the distinction between making of profit and distribution of profit is crucial. Commercial and non-commercial fundraising activities performed by the sector are a reality of the current social and economic environment. Many charities and PBI’s, BGF included, engage in surplus making or semi-commercial activities in order to apply that surplus to charitable and benevolent programs that run at a substantial cost (e.g. 100% of direct financial assistance provided by BGF to clients represents revenue derived from fundraising and ‘for profit’ activities). Many charitable services simply would not continue without such activities taking place. Such activities are traditionally a major source of income raised by charities for expenditure on charitable purposes.

Any centralised expert body established to monitor and oversee legislation relating to the sector should operate independent of Treasury and be auspiced by the community. This body should take an evolutionary approach to its task, having the ability to broaden and change the definition of the sector without abolishing existing definitions and criteria, following the successful model followed by the Charities Commission in the UK. The cost of operating such a body would be substantial and would need to be clearly identified and justified.

BGF believes that the explanations, justifications and examples provided by the Australian Taxation Office Draft Taxation Ruling TR2000/D14 - Income tax and fringe benefits tax: public benevolent institutions provide clear and sound guidelines for the definition of charities and of PBI’s in particular.

ISSUES ON WHICH THE COMMITTEE IS SEEKING COMMENT
The Inquiry’s terms of reference require the Committee to examine and report on existing definitions of charitable, religious and community service not-for-profit organisations, and provide options for enhancing the clarity and consistency of the existing definitions. In doing so, the Committee is to have regard to the characteristics of such organisations in the light of current social expectations and experiences.
The Committee will examine available information on the characteristics of the sector in Australia, and in particular, changes in these characteristics over recent years.

The Committee is seeking input from organisations in the sector, or from researchers and others with an interest in the operation of the sector, to assist in drawing a comprehensive definition of the sector.
ATTRIBUTES, PURPOSE AND BEHAVIOUR OF THE SECTOR IN THE CURRENT ENVIRONMENT, WHICH HAVE RELEVANCE FOR THE DEFINITION OF CHARITIES AND RELATED ORGANISATIONS  
In announcing the establishment of the Inquiry, the Prime Minister stated that ‘we need to ensure that the legislative and administrative framework in which they [charitable, religious and community service not-for-profit organisations] operate is appropriate to the modern social and economic environment’.

A central task of the Inquiry is to identify features of the modern social and economic environment which may affect the attributes, purpose and behaviour of organisations in the sector, having regard to the way in which these organisations and their activities may be defined. 

The Committee notes the following as some examples of how the social and economic environment in which the sector operates has been changing over recent years:

1. Communities being encouraged to take greater responsibility for developing their own solutions to their problems and needs, through an emphasis on community capacity building and development of social capital;

2. A movement within the sector towards a greater focus on self-help, prevention and advocacy activities, and a less predominant emphasis on the provision of direct assistance;

3. An increased range and volume of government funded services being delivered by non-government organisations;

4. Changes in the relationship between governments and the sector, such as:

- government funding support to the sector being provided increasingly through outcome based funding - agreements for the provision of defined services, as opposed to broader grant-in-aid funding;

- contracts for the delivery of government programs and services through non-government organisations being awarded increasingly on the basis of competitive tendering processes; and

- the community sector being encouraged to work in partnership with government and business in delivering outcomes for communities and individuals.
What are some of the major social and economic factors affecting the ‘attributes, purpose and behaviour’ of your organisation, and what are the implications for how your organisation is or should be defined?
The aim of the Bobby Goldsmith Foundation (BGF) is to provide “physical and financial support, relief and comfort of members of the public in New South Wales suffering from Human Immuno-suppressive Virus and other related and associated conditions” (commonly known as HIV/AIDS). BGF exists as a Public Benevolent Institution to alleviate poverty and improve the quality of life of men, women and children living in poverty as a result of HIV infection. This purpose is strictly defined by the Constitution formed and voted for by the membership.
BGF’s MISSION:

The Bobby Goldsmith Foundation’s mission is to assist people directly disadvantaged by HIV/AIDS in NSW to maintain a reasonable quality of life through the provision of practical and financial assistance, financial counselling, supported housing and employment support.

BGF’s VISION

That no-one should live in poverty because they live with HIV/AIDS.

BGF’s APPROACH

To work effectively and collaboratively with stakeholders and other bodies in the provision of leading services for men, woman and children living with HIV/AIDS.

CURRENT PROJECTS:

· Direct Financial Assistance: BGF will help pay for utility bills, rent, childcare costs, pharmaceutical prescriptions, dietary supplements and spectacles - anything which falls within the objective of alleviating poverty and bringing comfort and dignity to people living with HIV/AIDS.

· Practical Assistance: BGF will also lend appliances which make a difference to quality of life and health, such as refrigerators, washing machines, dryers, juicers and heaters.

· Financial Counselling: This unique service provides free, private and confidential support to people living with HIV/AIDS and aims to educate, skill and empower clients to make the most of the money they have available, regain control of their financial situation and better manage their future.

· Bobby Goldsmith House: Launched in 1997, the House is an innovative scheme which provides medium to long term supported housing for ten people with advanced HIV/AIDS disease who require some support to live independently. Staff are on-site 24 hours to provide emergency back-up, practical and emotional support.

· Supported Accommodation Initiative for People living with HIV/AIDS: A new and innovative housing project, the Supported Accommodation Initiative, provides twenty individual units in Sydney for People living with HIV/AIDS with complex needs.  BGF helps these clients to find and then maintain a stable home, while improving their access to support services by working with external agencies and case managers. 

· Positive Employment Service: This project aims to assist people with HIV/AIDS on issues of employment, skills building and occupation.

· Reconstruction: With many people with HIV/AIDS experiencing renewed health, Reconstruction focuses on learning skills to re-engage with and rebuild life for the future.

BGF was established over 16 years ago as a response to AIDS and the disadvantages people with HIV/AIDS were experiencing.  It began as a group of friends who raised funds in an ad-hoc manner and distributed these as they could to provide assistance and comfort to people with HIV/AIDS. This remains BGF’s purpose, though the way in which the Foundation raises funds has changed and become a planned activity which allows for provision of a wider range of support to a broader client base. This evolution could only occur over time, and only with support from a wider and more diverse income stream. BGF receives government support for some core client service delivery: namely two client services staff salaries, one financial counsellor’s salary, supported housing projects, Positive Employment Support. One hundred percent of financial and in kind assistance disbursed to clients and all other on-costs are funded by BGF’s own community fundraising activities. Currently over 60% of BGF’s income is derived form non-government sources - fundraising, investments, bequests, and events. 

In order to meet recent unprecedented demand, BGF has had to plan strategically and develop large and sophisticated fundraising initiatives. Essentially, BGF’s ability to meet the needs of People living with HIV/AIDS is limited by the success of these initiatives, which in turn is dependent on BGF’s ability to highlight need, perform efficiently and effectively, and the overall wealth of and sympathy of the community towards people with HIV/AIDS. 

Australia continues to be successful in addressing and containing the HIV/AIDS epidemic through effective education, advocacy and partnerships between government, community organisations, researchers and the affected population. The acute management of the disease by the medical profession and aggressive regimens of drugs, means that the illness paradigm has shifted. But while numbers of hospital inpatients have fallen dramatically, and patterns of service utilisation have altered, little has changed for BGF’s clients.  People are living longer but with compromised health. They are “chronically moderately well” and in need of relief, support and comfort ro relieve their distress. It is this trend that has and will continue to place a huge burden on BGF. 

While the feeling of crisis may be over for many, while the number of HIV/AIDS related deaths continue to decline, while many continue to experience renewed health and face the challenge of rebuilding their lives, BGF is experiencing unprecedented demand.  In the last year BGF has assisted a record number of people, spent more money doing so, and had to work harder to raise funds in order to do so.  The thousands of people living in poverty with HIV/AIDS who are facing daily crises, are the reasons why BGF’s mission, approach and purpose continue to be relevant.

As patterns of need have changed. BGF has reorganised and redeveloped its services within the framework of its existing mission and purpose, developing the capacity to deal with any stage in the continuum of care and support needs. Through its range of services, BGF provides a package of care to alleviate poverty and distress and through this, BGF aims to encourage and empower some of the most marginalised people in the community to achieve self directed, sustainable lives in the community. 

BGF is in some respects the largest community sector agency working exclusively for people with HIV/AIDS.  We do not have the largest staff, nor do we have the largest budget, but we do assist over 15% of people estimated to be living with HIV/AIDS in NSW.  This is a very significant reach and has come about for a number of reasons.  There is a greater awareness of the Foundation outside the inner city Sydney area.  This has come about through promoting our services through health service networks, working with other agencies and developing an outreach service to take our programs to people in other places. Realistically though, a significant reason for an increase in reach is that our clients are living longer and as a result there are more clients at any one time than has previously been the case and the period of their need for BGF’s assistance is extended.

Importantly this has caused BGF to respond to changing needs.  Ten years ago our major types of assistance were rent and primary care HIV/AIDS. Some years ago the Foundation recognised it would not be able to sustain a rental assistance program to its existing and emerging client base.  The Foundation, particularly the Client Services Manager, was central to successful negotiations with the NSW Department of Housing to tailor the development of the government funded rental program which assists a great many of our clients.

In 1998 BGF received a one off three year government grant to provide Financial Counselling to people with HIV/AIDS.  The program has established its effectiveness and has received ongoing funding. Sponsorship by the commercial sector and charitable foundations has allowed BGF to employ a second financial counsellor and to develop an outreach service to make these services available to people across NSW in accordance with the actual geographical spread of those in need.

The Foundation’s movement into the Financial Counselling area was a planned strategy in response to an emerging need within our client base.  BGF identified that its clients had difficulty accessing mainstream services because of concerns about disclosure, they wished to avoid accessing Church based sectarian services, or because commercial services were outside their reach. We also saw it as a way of assisting people so that they could better manage their money, or make the most of a limited income, and therefore perhaps avoid needing to make use of our direct financial assistance.  It was also apparent that designated HIV/AIDS services were not responding to their clients needs in this area, concentrating rather on psycho social and emotional counselling.

In a similar vein BGF now manages a South Eastern Sydney Area Health Service funded Positive Employment Support service. This project is not in opposition with employment agencies such as Options or Centre Link, rather it helps equip and provide options to people to take the next step toward work or study with a view to return to the workforce.

Even with the support from government described above, BGF remains predominantly reliant on the community for its income.  As HIV/AIDS has become less of an issue for some people, the need for fundraised money continues to increase and the difficulties in raising funds are unprecedented.  Two significant factors have challenged our ability to raise funds:

1. The gay and lesbian community in particular has lived with HIV/AIDS for over 16 years.  Antiretroviral treatments and improved survival have removed the emergency associated with HIV/AIDS and BGF’s fundraising needs are no longer at the top of everyone charity priority.  Community, sporting, political and cultural groups have new and emerging needs for funds.  We are also seeing other agencies within the HIV/AIDS sector competing with BGF for funds.

2. Our client base is increasing and broadening and the type of assistance People living with HIV/AIDS require has changed and become more complex.

These factors, mean that BGF must build on its community fundraising base and develop broader links. These trends and the activities of BGF continue to be unaffected by the current definition of BGF as a public benevolent institution. 
What do you think will be some of the major influences on the environment in the coming decade, and what might this mean for how your organisation is defined?
The framework of ‘social capital’ inspired by the friends of one man - Bobby Goldsmith - now provides the basis for modern partnerships based on real services for real people living in real poverty. BGF’s genesis and development has always been informed by partnerships. The challenge for the future is to continue to strengthen and grow according to need, in an age of competitive tendering and market principles.  In this new environment the importance of partnership becomes all the more vital.  BGF and the sector as a whole must be accountable, professional and transparent, harness our community support, maximise corporate philanthropy, and our resources and expertise in the delivery of relevant, quality services.   

The last year, more than any other, has seen considerable change and upheaval in the HIV/AIDS sector.  The one stable thing that now characterises our experience of HIV/AIDS is change.  The relevance of some of the traditional services for people with HIV/AIDS has been challenged, new relationships are emerging and new alliances are forming. Australia has since 1989 been guided by a series of National Strategies.  The fourth of these was released at the end of June 2000.  This policy, like its forerunner, links HIV/AIDS intrinsically with other blood borne viruses, particularly hepatitis C, and with sexual health.  Importantly the fourth national strategy is not tied to ring-fenced health funding.  That means that HIV/AIDS services will have to compete with other health areas to secure funding and the difficulties affecting our clients will viewed in the context of similar difficulties caused by other chronic health problems.  NSW Health has always been committed to supporting the HIV/AIDS community sector, but it is likely that the competition for funds will increase over time.  

BGF anticipates that as increasing numbers of people with HIV/AIDS continue to benefit from medical treatments and live longer with compromised heath, more and more will fall below the poverty line and need assistance from BGF, Government and other welfare agencies. The relief of poverty will increase in relevance and as such the existing definitions of charity and PBI, which currently define BGF, will continue to fit the anticipated social and economic environment in which BGF will operate.
How have your organisation’s ‘attributes, purpose and behaviour’ changed over recent years, and has this involved any change in how your organisation has been or should be defined for various purposes?
BGF’s fundamental purpose remains unchanged since its inception in 1984, that is, the “provision of physical and financial support, relief and comfort of members of the public in New South Wales suffering from Human Immuno-suppressive Virus and other related and associated conditions” (commonly known as HIV/AIDS). In the last five years in particular BGF has expanded and increased the range of services and activities in order to address and meet the changing needs of people living with HIV/AIDS and poverty (as described above). 

The attributes and behaviour of the Foundation, in terms of its values, rules of governance, and community-based roots and support, while being updated to reflect changing needs and environmental circumstances, also remain essentially unchanged.

The changes described above fit within and have not been affected or restricted by the current definitions used to define BGF as an organisation and its activities.
What are the key characteristics of the current social and economic environment for the sector as a whole, and what significance do these characteristics have on how various parts of the sector are or should be defined?
· Huge increase in the range of organisations established to address needs and the subsequent competition for the same philanthropic dollar.

· Increased tendering out of services and the costs associated with the need for greater transparency and monitoring of outcomes and efficiency in delivering services.

· “The movement within the sector towards a greater focus on self-help, prevention and advocacy activities, and a less predominant emphasis on the provision of direct assistance” described by the Inquiry should not fail to recognise that Government has a responsibility to provide and facilitate a framework of support to disadvantaged and marginalised individuals. Any such trends should not relinquish that responsibility.
These characteristics may impact on the current definition of the sector in the sense that broader definitions and  tighter controls may be argued for, but BGF sees that they have little significance to the needs of the communities that the sector serves and do not have a major bearing on the current definitions of charities and related organisations and PBI’s.
Are there factors which impact differently on for-profit organisations delivering similar services to not-for-profit organisations?
It is essential that for-profit organisations delivering similar services to charities and related not for profit organisations, profit not be achieved at the detriment of effective and supportive services and long term strategies of care.

It is also essential that outcomes based monitoring of performance be maintained.

The treatment the distribution of profit is the crucial factor. Profits should be redistributed to services for people in need not to shareholders.
Paragraph 1(b) of the Inquiry’s terms of reference requires the Committee to have regard to ‘those organisations that are wholly or partially charitable, religious or community service not-for-profit’.

There is a range of scenarios for organisations undertaking activities that have a charitable, religious or community service not-for-profit purpose:

1. For some non-profit organisations, the charitable, religious or community service activity may be their sole purpose.

2. Some organisations may be involved in a range of charitable or religious or community service purposes. For example, religious organisations may conduct a wide range of activities in addition to core worship, pastoral and religious education activities — for instance, the provision of nursing home services to the aged or welfare services to the homeless or primary and secondary education services.

3. Some non-profit organisations may be involved in charitable, religious or community service activities but also engage in other activities that in isolation would not be defined as charitable, religious or community service. For example, an organisation may support its core activities by lobbying on behalf of disadvantaged client groups. Or an organisation may undertake commercial activities to raise funds to support its core activities. These commercial activities may range from manufacturing activities to the provision of financial services or the sale of second-hand furniture, clothing, Christmas cards and puddings, and books.

4. Other non-profit organisations may perform charitable, religious or community service activities but these may not be their sole purpose. For example, some community service not-for-profit organisations, in addition to community service activities, may provide social or business networking opportunities for their members.

5. Some for-profit organisations may conduct activities which have a charitable, religious or community service not-for-profit purpose. For example, a business may set up a fund to which its owners and/or employees contribute and which is used to fund medical research or to provide equipment for a community centre.

These different situations raise a number of issues for defining organisations as wholly or partially charitable, religious or community service not-for-profit.

Under common law, there is no distinction between wholly or partially; organisations are either charitable or not, religious or not, or community service not-for-profit or not. However, an organisation could be regarded as partially or wholly charitable, religious or community service not-for-profit if the emphasis moves from the organisation as a whole to the activities of the organisation. That is, the purpose of each of the activities, not just the purpose of the organisation as a whole, could be considered. A partially charitable or religious or community service not-for-profit organisation could be determined on some assessment of its individual activities.

A related issue is whether the purpose of the activity or the nature of the activity is used as the relevant criterion in a definition, or whether the nature of the activity is to be disregarded.

These questions arise regardless of the scope of the terms charitable, religious or community service not-for-profit.

Should definitions be based on the purpose of the activities carried out by the organisation only, or on the nature of the activity?
The purpose of an organisation is not necessarily determined by the nature of the activities it conducts. Usually the fundamental purpose of an organisation will determine the purpose and nature of activities engaged in by that organisation. Thus BGF was established to alleviate poverty, distress and suffering for people with HIV/AIDS and has always carried out activities and delivered services to address that aim. The services that BGF delivers today have grown and changed in order to address the needs of the people that it serves, but the outcome of the activities remain to serve the fundamental purpose of the Foundation. BGF has in no way been limited by its current definition.

Should account be taken of multiple purposes, or is it appropriate to rely on the sole or dominant purpose of an organisation in order to define it?
The primary aim of an organisation should be the basis for definition. See above.
Is it appropriate to distinguish between commercial and non-commercial activities undertaken by charities and related organisations?

No, if the purpose of both commercial and non-commercial activities is to generate income to sustain services of a charitable nature. It is important that the distribution of profit is monitored.
Is there an expectation that charities and related organisations will undertake commercial activities in order to perform their core purpose effectively?  How should these activities be defined and should they have a role in determining the definition of the organisation?
Many charities and related organisations, including BGF have developed a range of sophisticated, commercially driven initiatives in order to sustain charitable and welfare services and meet the needs of the populations they serve. This is a necessary and expected aspect of the conduct of most charities.

If the primary reason for engaging in such activities should be to develop and maintain client services and if any surplus raised is directed into the provision of direct client services, the taxation treatment of the commercial activities of charities should be the same as the taxation treatment of their other activities.

Existing definitions of charities and related organisations used in Australia

As required by paragraph 2 of the terms of reference, the Committee is examining current definitions of charitable, religious and community service not-for-profit organisations in Commonwealth and State legislation, the common law, popular usage, and any current use of the concepts for social, economic, legal, regulatory, statistical or academic purposes. The terms of reference also ask the Inquiry to examine the continuing relevance of the ‘public benevolent institution’ definition.

Charity and related concepts are found in a range of laws and regulations, but these terms are rarely, if ever, defined in legislation.

At common law charity is generally understood to be:

· A non-profit body;

· Providing a public benefit (or providing relief of poverty to limited beneficiaries); and

· With a sole or dominant purpose that is charitable in a technical legal sense, that is 


- the relief of poverty, the needs of the aged and the relief of sickness or distress;


- the advancement of education;


- the advancement of religion;  or


- other purposes beneficial to the community.

A public benevolent institution (PBI) is an organisation which:

· Is a non-profit body;

· Is established and carried on for the direct relief of poverty, sickness, suffering, distress, misfortune, destitution or helplessness;

- the condition or misfortune relieved by a PBI must be such as to arouse pity or compassion in the community;

· Is carried on without the purpose of private gain for particular persons; and

· Provides direct relief for the benefit of a disadvantaged section or class of the public. 

Organisations with the primary aim of relieving poverty, sickness or the needs of the aged may be PBIs, for example hostels for the homeless, disaster relief organisations and braille learning centres for the visually impaired. Counselling organisations that provide services to meet needs requiring benevolent relief, for instance counselling to alcoholics, may be PBIs. Legal aid services may be PBIs where they predominantly handle legal affairs of the needy and underprivileged. Organisations that provide rescue services for people who are lost or stranded, or emergency services for the rescue of people in peril, will also be PBIs if those services are their main purpose and provided the organisation is neither an arm of government nor subject to government control.

The common law understanding of charity has a number of applications. It applies in the interpretation of charitable trusts and the establishment of charitable companies.

At the Commonwealth level, the concepts of charity, PBI, and religious organisation are used, though not exclusively, to determine eligibility for exemption from income tax, exemptions and rebates for fringe benefits tax purposes, and concessions for GST purposes. The concept of charity is also used in the corporations law to allow certain organisations to incorporate without the use of the word ‘limited’ in their name and for exemption from fundraising provisions.

At the State level, the concept of charity is used to determine eligibility for exemption from rates, pay-roll tax, land tax and stamp duties and for laws governing fundraising activities.
Is your organisation ‘defined’ as a charity, PBI, religious organisation or community service not-for-profit organisation for the purposes of any law or administrative practice?
BGF is a Public Benevolent Institution, a charity and incorporated association of New South Wales.
Is your organisation ‘defined’ differently by different agencies or jurisdictions?
No, but a change in Commonwealth definition of charity and/or PBI would cause BGF to be treated differently under State and Federal law.
If so, does operating under different definitions affect your ability to provide services?
N/A, but operating under two different systems/definitions as described above would cause considerable problems and costs.
Does the current definition of your organisation impose any constraints on the ability of your organisation to provide services?
None at all, as described above. 
BGF’s Constitution and membership dictates the objects of BGF. BGF’s current mission statement is: “The Bobby Goldsmith Foundations exists to provide direct financial assistance, financial counselling, supported housing and employment support to people directly disadvantaged by HIV/AIDS in NSW”. 

To be eligible for support from BGF an individual must be living in poverty as a direct result of HIV/AIDS and must meet a number of strict criteria: 

· provide a doctors letter or medical certificate verifying advanced HIV/AIDS or disadvantage as a direct result of HIV/AIDS; 

· be on a low income which for most is a Disability Support Pension or other form of benefit; and 

· have little or no resources and assets or savings of less than $5,000.
Does the current definition of your organisation impose any constraints on your ability to adjust your ‘attributes, purpose and behaviour’ to respond to changing demands?
No. The effects of poverty on BGF’s client group manifests itself and causes disadvantage in many ways. As described above, BGF has developed successfully a range of services that address the changing and diverse needs of people living with HIV/AIDS and has not been constrained or disadvantaged by its current definition in doing so.
Do current definitions allow regard to be taken of the social and economic environment that your organisation operates in?
Yes, BGF’s specific aims, projects and services which are within the current definition of BGF as a PBI and charity are designed to address the needs of people directly disadvantaged by HIV/AIDS today. BGF’s services are modern and reflect the current social and economic environment.
Do the terms ‘charity’, ’religious organisation’ and ‘community service not-for-profit organisation’ continue to have relevance in the current social and economic environment?
Yes.
Do the four ‘purposes’ of charity in the common law continue to have relevance?

Yes. In particular, 1. the definition of Public Benevolent Institution which is clear and limited to a specific area of need that is increasingly relevant; and 2. The category in the definition of charity as “other purposes beneficial to the community” which is broad enough to encompass the concept of ‘common good’, which it could be argued, may include such activities as prevention, advocacy and education if they are the fundamental purpose of an organisation. This category allows flexibility in the community understanding of what is ‘good’ and beneficial from time to time.
Is the concept of PBI of continuing relevance?
Yes. The current definition continues to reflect the realities and challenges facing the people that BGF was established to serve.
Is there a place for ‘direct’ assistance to be distinguished from other forms of assistance?
No. BGF provides a range of services, including direct financial assistance. However, all BGF services have a direct impact on the quality of life and alleviate distress and suffering of people.
An issue that arises in examining the existing definitions of charity and related concepts is whether to base the definitions on the common law or to enact new definitions. Some considerations are:

· the flexibility and adaptability of the law to changing social and economic influences;

· the administrative ease of applying the definition; and

· the level of certainty provided to the sector and administrators.
Should the definitions of charitable, religious and community service not-for-profit organisations be left to the courts or enacted in legislation? What are the advantages and disadvantages of the different approaches?
BGF believes that it would be extremely difficult to synthesize the multiplicity of public need and the activities, aims and structures that exists to support those needs into one comprehensive form of legislation. This legislation would soon become difficult to monitor and implement, outdated and open to abuse and variable interpretation. The current definitions provide adequate flexibility.
Definitions used in overseas jurisdictions tc "Definitions used in overseas jurisdictions " \l 2
The Committee is also undertaking an examination of the approach used in overseas jurisdictions and the results of reviews undertaken in other countries. While the common law is generally relied upon in a number of countries such as the UK, Canada and New Zealand, the Committee will also be examining other legal systems which rely more heavily on codification of the law.
If your organisation operates overseas, are there any particular issues regarding the definitions used in Australia compared to those in other countries that affect the international activities of your organisation?
BGF operates in NSW only.
Options for enhancing the existing definitions in Australia tc "Options for enhancing the existing definitions in Australia " \l 2
Paragraph 4 of the terms of reference requires the Committee to ‘provide options for enhancing the clarity and consistency of the existing definitions in Commonwealth law and administrative practice with respect to charities, religious and community service not-for-profit organisations’. While this requires the Committee to take account of the existing definitions, the Committee does not consider that it is restricted to the existing definitions or their framework in developing suitable options for change.
An issue to be considered in developing options for new definitions is what are the appropriate criteria for developing a classification. Those criteria could include issues already discussed in the issues paper, such as:

· the purpose of the organisation;

· the nature of the activities undertaken by the organisation; and

· the type of service provided (for example, direct assistance and prevention, advocacy or self-help).
Do you have a preferred definition of a charitable, religious or community service not-for-profit organisation and, if you believe relevant, PBI?

BGF believes that the existing definitions are adequate.
Would it be desirable to split out different types of activities into separate entities for definitional purposes? What would be the implications of such an approach for your organisation?

This would be extremely onerous and costly for the sector in terms of administration, systems and education. The recent major changes to taxation laws, including the introduction of GST and impending changes to Fringe Benefits Tax legislation, have had an enormous impact on BGF and its overheads and will continue to do so. Any such change, even to the definition of activities, would further increase this burden (e.g. by necessitating the introduction of new systems, planning and training costs, reporting mechanisms) and would jeopardise BGF’s ability to focus on raising money to deliver services to a marginalised and needy section of society. It would make the current system considerably more complex with no obvious benefits to the community.
Is there anything else you consider to be relevant in developing options for new definitions?
BGF believes that the explanations, justifications and examples provided by the Australian Taxation Office Draft Taxation Ruling TR2000/D14 - Income tax and fringe benefits tax: public benevolent institutions provide clear and sound guidelines for the treatment and definition of PBI’s in particular.
The Inquiry may wish to consider the benefits of increasing the range and depth of tax deductibility in order to encourage the development of philanthropy in Australia.
