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Proposal for a Workable Definition

There exists a confusing array of terms in the tax legislation that make the delivery of services by ‘charities’ somewhat difficult.  Although they are not all defined within the relevant legislations the following terms are an integral part of our lives for we who work in the field:

Charity;

Charitable institution;

Charitable body;

Non-profit body;

Not-for-profit body;

Income tax exempt charity [ITEC]

Gift deductible recipient [GDR]

Public benevolent institution [PBI]

Even when the terms are defined the interpretations are also dependent on precedents which date back over centuries – PBI, which includes the concept of ‘charitable institution’, is a case in point, referring back to a statute of Queen Elizabeth 1st for its basic premise.

The “Existing definitions of charities and related organisations used in Australia” which is provided in your briefing paper is a nice summary of the definitions but does not acknowledge the interplay in those terms and the difficulties in application in the real world.  For example, why should there be any need to distinguish between a ‘charity’ and a ‘public benevolent institution’?  A charity may be a PBI or it may not.  If not it misses out on considerable tax exemptions.  Who will judge the prerequisite that “the condition or misfortune relieved by a PBI must be such as to arouse pity or compassion in the community”?  Well, often it is an officer of the ATO.  That is an unreasonable expectation.

The examples of PBI’s provided are somewhat clear cut.  There are numerous others that are not.  I am aware of a language centre that is a PBI and another that has been refused, a community radio station that is and another that has been refused, a resource agency that is and another that is not,.  My judgement of the respective non PBI entities is that they provide identical services to the entities that were classified PBI.

I am aware of some entities that have applied and re-applied over some 5 years until finally being awarded the status of PBI by the ATO.  

 In practice we have many examples of inconsistencies in applying interpretations of these definitions by the taxing authorities.  We have come to accept that it depends upon ‘the officer of the day’ as to how a term will be interpreted and applied.  There is need for simplification and clear, standardised definition.

A simple model for relating to the ‘charities’ sector was put forward in Charitable Organisations in Australia, Industries Commission Report No. 45 of 16th June 1995.  At the risk of oversimplification, the model can be stated as: 

Designate those entities that provide not-for profit services to the community as Community Service Welfare Organisations, require them to incorporate under special provisions of Corporations Law [to be introduced] and extend tax emption to them all.  

And life within the ‘charities’ sector and those to whom it relates, including Government, becomes simpler.  Although this obviously raises some thorny issues for government it is a goal worth pursuing.

Given the New Tax System, GST and the use of exempt fringe benefits by PBI’s in remunerating their staff the definition of charity and allied terms is of critical importance to the sector.  The ATO has given notice that it intends to ‘review’ all PBI status entities [previously ‘self assessed’] within the next two years.  This could have a far reaching effect on the viability of those entities.

We would be happy to provide further detail of the inconsistencies referred to above if required.

Yours faithfully,

Ron Richards

1  166 - Fong Richards CPAs.doc
2  166 - Fong Richards CPAs.doc

