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A. Abbreviations Used in this Document

PRIVATE
ATO 
Australian Taxation Office 

CRO 
Charity and Related Organisation 

CO 
Charitable Organisation 

HSQ 
Humanist Society of Queensland 

NBSO 
Non-Benefit Service Organisation 

NPCSO 
Non-profit Community Service Organisation 

PSSS 
Private Social Service Sector 

RO 
Religious Organisation 

B. Executive Summary

The principal suggestion of this submission is that all non-government organisations providing social welfare services who receive funds from governments should be designated by a single name, and be regulated by a government instrumentality (hereafter referred to as the Regulator). The name tentatively suggested for organisations is this sector is Non-Benefit Service Organisation (NBSO) but this could be replaced by another name. The use of terms like charities, religious organisations, etc. now used involve value judgements which are not always correct and could be misleading. 

Section 7 of the main submission considers briefly some issues in regulation. The Regulator should register each NBSO and give it a distinctive number. The Regulator should exercise a degree of control over the NBSO to see that public funds are not used for unauthorised purposes. It should not only whet new organisations seeking this status but also whet existing organisations receiving public funds, and deregister any that does not conform to the requirements. The Submission lays down the requirements for an entity to be registered as a NBSO and the kind of regulation that should be exercised over it. 

The existing definitions charities and related organisations, as given in the IP, are examined and shown to the deficient (see section 3 of the main submission). The definition of religious organisation is particularly unsatisfactory as it neither takes into account non-religious belief systems nor does it include Asian and Aboriginal religions. 

The motive for their activity which charities like to present is the altruistic motive. This submission identifies two other motives, the bureaucratic motive and the proselytisation motive. The existence of the latter two moves rises two issues. It calls into question the matter of government subsidy to organisations with these additional motives, and makes the notion of "non-profit" that is now used to be inadequate. It is proposed that "non-profit" be replaced by "non-benefit", where 'benefit' is given a wider meaning that 'profit'. 

It is proposed that religion should not automatically be associated with the provision of charitable services, and that where ever religion is mentioned it should be followed by "or belief", as is the custom in many international usages. It is proposed that if religions engage in charitable work then their charitable arm should be separated from other functions in order to qualify as a NBSO. 

C. Text of Submission

1. Introduction 

This is a submission to the independent Inquiry into the Definition of Charities and Related Organisations set up by the Prime Minister on 18 September 2000. The Terms of Reference of the Inquiry are set out in the Issues Paper (IP), published by the Inquiry on 10 November 2000 in accordance with one of the terms of reference. Where necessary references to the IP will be followed by the paragraph number in square brackets, thus IP[7] refers to para 7 in the IP. 

A Charity and Related Organisation (hereafter abbreviated to CRO) is given in the Terms of Reference as relating to any of three kinds of bodies, viz. 

(1) charitable organisation (CO) 

(2) religious organisation (RO) 

(3) a community service not-for-profit organisation (NPCSO). 

We shall refer to the sector which incorporates all these organisations as the Private Social Service Sector (PSSS). The adjective 'Social' is used to indicate that organisations are not oriented towards private profit. This sector is said to have an expenditure of $10.8 billion in 1997-8 (IP[7]) 

The IP also refers to a Public Benevolent Institution (PBI). This term is not used in the terms of reference, and its relationship to the three types or CRO is not clarified in the Issues Paper. It may be a synonym for a CRO or it may refer only to a RO or a NPCSO. 

CROs are presumed to give assistance to members of the public in need without seeking a personal benefit for themselves. The need for a correct definition of these bodies arise from the fact that most of their funding comes from public sources, i.e. ultimately from the taxpayer. According to the IP[7] nearly two-thirds of the expenditure on welfare by this sector comes from governments, and a quarter from clients in the form of fees. Thus only 11 percent of the expenditure is generated by the sector itself. Essentially this sector is doing welfare functions on behalf of governments, which is a delegation of public responsibility. Hence the urgency to see that such assistance is given to the right kind of organisations, and that these funds are not misused. 

It is therefore necessary that those entitled to receive public funds are correctly identified. The existing definitions and practices contain many anomalies which need to be corrected if public expenditure in this area is to be put to its best use. 

We feel that even if CROs are completely independently funded without a direct or indirect charge on the public funds there could still be a need to regulate them as they are engaged in a public activity. 

The Humanist Society of Queensland (HSQ) has been concerned with the use of public funds and Government laws and regulations to maintain private bodies who have ideological positions which are not within the purview of the secular state to support. These bodies often hide under the pretext that they are providing a public service, and may to some extent be providing a public service. However it is often the case that this activity is coupled with a hidden agenda to propagate their own ideology. 

2. A Single Designation for PSSS Organisations 

Before considering the question of the definition of a CRO and its three sub-types, this section advances the suggestion that a single category be defined to include all organisations engaged in the Private Social Service Sector. This sector consists of organisations providing some kind of social service and being reimbursed fully or partly by government. What is needed is a definition to assist Governments in the disbursement of funds and other benefits. The provision of social services is considered a responsibility of the modern welfare state. When other providers are expected to provide these services (with governments providing a substantial share of the total cost of provision) then the entities entitled to provide the services must be defined in a clear and unambiguous way. If all providers are defined in a uniform way then a logical corollary would be to use a single designation to identify such providers. 

Accordingly it is suggested here that the definition should relate to a Non Benefit Service Organisation (NBSO) who receives Government assistance. To identify the service Provider as a "charity" or a "religious organisation" leads to semantic difficulty and confusion. Even philosophers are not agreed on how such terms should be defined. Legal systems should avoid this kind of terminology which has ethical and other implications which may not really apply to the entities so defined. It is assumed that as with CROs we are only interested in those organisation who receive financial or other assistance from governments. There may be a case for regulating a CRO or a NBSP who is financially independent and operates own funds just as private commercial firms are regulated, but this aspect is not dealt with in this submission. 

The definition of an NBSP too raises some problems, but are considerably less than those involved in the definition a CRO. The following question naturally arise: 

(1) Who is a service provider? This is simply one who provides goods or services which the recipients are willing to accept and would be willing to pay for should they have the capacity to pay. Of course the recipients are not charged the full cost of the services provided, and in some cases may not be charged at all. The service may involve the outright gift of money which the recipient can use at will. 

(2) What is without self-benefit? This is a situation where the SP does not obtain any benefit from the service it provides. It is assumed that the provision of the service entails a real cost to the provider. The important point is the definition of "benefit". This is dealt with below in the discussion of the concept of "non-profit". This matter is dealt with in section 4 below. 

(3) What are the requirements which a Non-Benefit Service Provider should satisfy?. This question, and a formal definition is discussed in section 6 below. 

The terms of reference of the Inquiry can be interpreted narrowly as referring only to the definition of CROs. This aspect is covered in section 3 of this submission. But since the terms of reference refer to "clarity and consistency" of existing definitions the consideration of an alternative designation for the organisations concerned may be taken as falling within the ambit of the Inquiry. It is in this spirit that this submission is made. 

3. Definitions of Existing Organisations 

This section will consider the current definitions of the organisations relevant to the inquiry even if they are not specifically identified in IP.. 

(i) Charitable Organisation 

The following definition of a 'charity' is taken from an ATO publication, and gives an example of the usage of the term for official purposes: 

"A charity is an organisation that undertakes charitable activities. The term 'charitable' has a technical legal meaning which is different from its everyday meaning. Activities will be charitable if they are to benefit the community, or some section of it, through: (a) the relief of poverty or sickness or the needs of the aged, (b) the advancement of education; (c) the advancement of religion, or (d) other purpose beneficial to the community" (Charitable, Religious and Non-profit Organisations: the New Tax System. ATO Industry Booklet, Dec. 1999, p. 43) 

The definition given in the IP is substantially the above except that it adds that it should be "a non-profit body". The significance of this will be considered in a later section in this submission. 

Of the four purposes identified there is no problem with (a). With respect to (b) i.e. education, there should be some statement of the content of the education provided. Further comments on this is provided in section (iv) of this section given below. Purpose (c) should be deleted completely. Religion is not a public benefit and would be a dis-benefit. As is known many religions are diametrically opposed to each other and the perpetuation of these contradictory and often intolerant ideologies, can be a cause of considerable disquiet. The last purpose is a catch-all condition, and should either be specified in greater detail, or eliminated altogether. 

If religion is included as a charitable purpose then all other belief systems should also be included. Thus the phrase 'religion' should be replaced by 'religion or belief", or even better simply by 'belief' as all religions are nothing more than belief systems. 

(ii) Religious Organisation. 

This is defined in IP[24] as a non-profit body instituted for religious purposes with religion defined as follows: 

"...religion refers to a set of beliefs that include a belief in a supernatural Being, Thing or Principle and the acceptance of canons of conduct which give effect to that belief, but which do not go against the ordinary laws". 

The supernatural Being, Thing or Principle is a code word for God. Now there are many religions that do not believe in a God as defined here. These include Jainism, Buddhism, Confucianism, Daoism, Shinto, etc. It also includes religions of nature like the Aboriginal religion. Thus this definition is hopelessly inadequate. 

Besides there is no reason why those who believe in a supernatural Being, Thing or Principle should be treated any differently from those who believe on other things like UFOs or the Flat Earth. People should be free to believe in anything but the law should be indifferent to them so long as they do not violate ordinary laws. 

The definition states that there should not be conflict of the religious beliefs with ordinary laws. However many religious requirements do conflict with ordinary laws. What is worse is when ordinary laws are tailored to suit religious dogmas. We may refer to laws relating to abortion and voluntary euthanasia as falling into this category. The basis for such laws is plainly religious s they do not have majority community support, or could be justified on any other ground. 

(iii) Public Benevolent Institution 

This is defined in IP[21] in a way that does not make it substantially different from a charity. Purpose (a) of the Charity definition is now extended to read "relief of poverty, sickness, suffering, distress, misfortune, destitution or helplessness". It is not clear why these additional terms are not included in the Charity definition itself, but it seems to imply that PBIs have an extended scope than COs. It is also stated that PBIs should provide "direct relief for the benefit of a disadvantaged section or class of the public", but this presumably is also the case with a Charity. 

There is no reason for the notion of a PIB to be introduced in the IP because (a) it is not specifically mentioned in the terms of reference, and (b) it does not appear to be a legal term as it does not figure in the ATO and other usages which are relevant for institutions in this sector. Accordingly this concept need not be investigated any further. 

However if PBI is to be used as a generic term to replace existing terms like CO, RO etc. there may be a case. Then it will play the same role as the proposed NBSO but the definition given in the IP will not then be relevant. 

(iv) Educational Organisation 

While educational institutions are included in charitable institutions we feel that its special status entitles it to be considered separately. The dictionary definition of education is "the process of developing the knowledge, skill, mind, character, etc. especially by formal schooling" (Webster). General education in this sense is the responsibility of the secular state. However in Australia and similar countries there is a large private education sector co-existing with the state sector. This sector is largely run by religious establishments. But a large part of their funds are generated by the State. But even though they may provide the same kind of education as in state schools it is clear that they also provide indoctrination of a religious kind. This raises the question whether they should be supported by the public purse. Unfortunately recent experience in Australia is that the increasing amounts of public money is channelled to private schools, some of whom are financially well off, to the detriment of the state school sector. However this submission does not deal with the question of education by private schools as presumably these are not what are understood by "charitable institutions". 

Where education refers to literacy, numeracy, science, logical thinking, etc. they form core skills which a modern society cannot do without. But these skills are not generally provided by non-profit bodies, except the private schools mentioned in the previous paragraph. Some "educational" activities, e.g. the teaching of "creation science", are indeed provided free, but this would not qualify as education but as propaganda. Thus some limits as to what is done under the guise of education should be inserted into the definition of a charitable educational institution if it is to be used as an indicator or official recognition as a CO. 

4. Motives of Charitable Organisations 

What is common to all the definitions of the organisations in this sector is that they are described as "non-profit" organisations. However the notion of "non-profit" is not discussed anywhere in the IP. The implicit idea seems to be that these organisations do not declare a dividend or other (financial) gratuity that goes to specific individuals and other bodies. This seems to be a very narrow accounting definition. It is necessary to find out why these organisations adopt a non-profit strategy, i.e. investigate their actual motivation. 

This submission proposes that the non-profit criterion be replaced by a non-benefit criterion where the term benefit has a broader connotation than the notion of accounting profit. Charities like to present their motive for engaging in charitable activities to be the altruistic motive . Many charities and similar organisations derive at least two other kinds of benefit that are not included in the non-profit criterion. One is maintenance of a large paid bureaucracy which may not be absolutely necessary for the delivery of charitable services and can be used for other purposes. The other is the recruitment of recipients of charity to the ideology or religion of the provider which could ultimately deliver them actual monetary benefits. We shall call these two possible motives for charity as the bureaucratic motive and the proselytisation motive . We shall consider these three motives in greater detail. 

The altruistic motive 
The word altruism is generally defined as "unselfish concern for the welfare of others". The non-profit motive does not adequately correspond to this notion. While COs may be considered as showing a concern for the welfare of others, they are not completely unselfish. If they are expected to provide the benefits without the kudos and other propaganda benefits they enjoy their charitable activity could well cease. 

Altruism would require that the recipients of the benefit should be chosen in a non-discriminatory way. The resources of even the largest charity does not make it possible for them to service all potential claimants for the handouts they are providing. Thus some selection is inevitable. It is in this process that the hidden agenda of the charity is very often revealed. This does not mean that charities should not limit their benefits to favoured groups. But where such selection is exercised this should made clear in the name of the charity and in the publicity material and appeals for funds that it launches. It also requires that any public benefits that are given to the charity should be subject to some limitation. 

The bureaucratic motive
Many charities maintain large bureaucracies and engage in costly fund raising activities. Often this involves very expensive advertising like TV advertising. The costs incurred in these activities are defrayed from the income accruing to the charity concerned. Thus a part of public funds going to a charity will be used by that charity to promote itself and to maintain a bureaucracy which could be used to do other function for the organisation concerned than simply providing benefits to the public at large. 

This kind of activity is particularly notices in charities providing aid to third-world countries. Very often the beneficiaries in the third world receive only a fraction of the funds raised by the charity. The bulk goes to maintaining its own bureacracy and funds for this purpose remain in the home country. While heart-rending advertising is used to entice funds to these causes, the amount in the dollar that goes to the ultimate beneficiary is rare announced in the advertisements. 

Bureaucratic activities by charities should be considered as personal benefit for the charity concerned. If people are induced to contribute to these charities they may even be considered as engaging in a kind of fraudulent activity. 

Proselytisation motive
This is particularly true of religious and ideologically motivated "charities". Aid is used as an important method of conversion in the third world. The poverty that is rampant there is abused to convert the people from their own indigenous religions to that of the charity concerned. The charities in fact assume the position of cargo cults. Very often the charity given out is given is presented as a gift from God, not from the contributors in the home country would could very often have been duped to contribute to the charity concerned. 

The much publicised activities of Mother Theresa provide a good example of this. Most of the funds channelled by this organisation to treat a mere handful of people out of the massive numbers of poor people in India are generated by groups and individuals in the richer countries. How much Australian money has gone into this particular movement, and whether any of it comes from the public purse, is not known given the financial secrecy associated with such groups. Students of this movement have noted that much of this money solicited from sources in the West are used not to cure sick people but to dispose them towards a particular religion, and to provide propaganda for this religion, with celebrities and the media falling on each other to praise this movement. What is clear is that the Indian government health system attends to a vastly greater number of people with chronic illnesses than this particular charity, and this does not receive a fraction of the publicity garnered by this private charity, nor is foreign aid of any magnitude directed towards it. Australia should not allow stunts like this to be facilitated in Australia using taxapayer funds. 

5. Position of Religious Organisations 

Religious bodies doing "charitable" work provide good examples of the bureaucratic and the proselytisation motives mentioned in the previous section. Since religious organisations are mentioned specifically in the terms of reference and in the IP there is a need to consider their credentials as a bona fide charity. 

People employed by religious charities are people involved in the evangelical work of these organisations, and are often fellow believers. But their remuneration of the bureaucrats and "charity workers" may be coming exclusively from the income of the "charity" for which they officially work. This arrangement involves a subsidy being paid by the charity concerned to others who are not the direct beneficiaries of the charitable work undertaken. In some organisations doing charitable work the administrative and promotional expenditures greatly exceed the actual amount expended in activities yielding a community benefit. 

The second kind of benefit can be illustrated by religious charities that combine their "charitable" work with their evangelical mission. Essentially they seek to convert people belonging to other belief systems into their own religious persuasion. This inflates the number of their followers which could give them benefits, even financial, not only from the contributions and donations from the new converts, charges for religious services, and even government benefits where these are given proportionate to the number of followers. 

We have already argued that religious organisations be struck out of the list of charitable organisations. However many religions have made "charitable activities' a principal part of their activity. There are many reasons for this: 

· (1) Charity is promoted as one of ethical principles they espouse. 

· (2) Charitable activities are good as a public relations exercise. < 

· (3) They encourage the public to give them funds often exceeding the amounts disbursed by way of charity. Religions rarely dig into their assets or property income to finance charitable activities but rely on public donations. 

· (4) Provision of charity to the needy could be a method of making converts to the religion concerned. 

· (5) Charitable activities offer a means of keeping their religious personnel active. 

Many of these reasons provide tangible benefits for the religion engaging in charity work. What is not clear is the extent to which charity work would be undertaken if the religious organisation does not derive the benefits enumerated. 

We feel that if religious bodies want to engage in charitable work and derive benefits from public funds then the charity-arm of the religious body should be separated from its religious arm. The name of the religious arm should not indicate the religion which is providing the charity concerned. 

This submission proposes that the word "religion" be replaced by "belief" or "belief system". This will make it clear the all beliefs are treated equally. The current definitions rule out non-Christian religions including the Aboriginal religion. The alternative is to replace "religion" with "religion or belief" as is the current international usage. However this is less satisfactory than replacing "religion" with only "belief". 

6. Privatisation and Charitable Organisations 

The current policy of the privatisation of Social Services adopted by many governments in Western countries, including Australia, has important implications for COs. 

While privatisation may have some benefits when applied to purely commercial operations of government, its extension to welfare services raises some serious fundamental issues. It is not the purpose of this submission to discuss this issue. The HSQ feels that a separate inquiry should be instituted to look at this question, and certainly before further privatisation is carried out in the Social Welfare Services sector. 

What is argued here is that if Welfare Services now provided directly by government is privatised then "charitable institutions" as currently defined should not be the channel for the delivery of such services. To do so is a serious dereliction of the responsibility of Government. 

In the United States the notions of "charitable choice" and "faith-based" partnerships, have been promoted by the religious right. These generally involve the use of sectarian groups to provide a variety of public welfare programs. These range from providing social services, job training, administering drug and alcohol rehabilitation programs, etc. The cost of doing this comes largely from the public purse. In Australia too interested groups are gearing for a massive expansion of this kind of scheme. 

Once again this submission argues that charitable organisations as currently defined should not be entrusted with these tasks. 

7. Requirements for Non Benefit Service Organisations 

The definition of a Non Benefit Service Organisation we suggest is as follows: 

A NBSO is an organisation providing free services to people in the areas of food, clothing, shelter, medicine or secular education, and which does not derive a personal benefit of any kind, either financial or non-financial, and its expenditure on advertising and paid bureaucracy is a relatively small proportion of the value of benefits provided free to its clients. An NBSO should not use its position to propagate a religious, political or other ideology among its clients either in its educational or other activities, not to select its employees or beneficiaries on the basis of their religious affliation... 
NBSOs may be regulated by an appropriate Governmental regulatory body. This regulatory work first of all requires the initial licensing of the organisation. The organisation should provide full particulars of its present or intended activities and provide a copy of the Constitution. These documents should be whetted in terms of their compliance with the definition given above. The license should be a for a limited perios (say three years) after which its renewal should be subject to a hearing by the regulatory authority. 

The NBSO should provide an annual return to the regulation which should contain the following information; 

· (1) An audited statement of accounts 

· (2) A full statement of the kinds of benefit provided 

· (3) A statement of persons or groups benefited, and the financial extent of the benefit derived. 

· (4) A statement of the income, and in particular income coming from public sources, directly from the Government and indirectly from appeals to public. 

· (5) Where educational activities are undertaken the syllabus and curricula should be forwarded. 

When the renewal of the license comes up the information in the annual reviews could be used. However if the regulator feels that the requirements to operated as a charity are violated then the NSBO should be warned to rectify non-complying activities. Failure to take appropriate action should result in a deregistration of the NBSO concerned. 

Naturally this submission does not intend to discuss in detail the regulatory framework which should govern the activity NBSOs. 

