ROYAL FLYING DOCTOR SERVICE
0 F A U S T R A L I A
AUSTRALIAN COUNCIL
ACN (1414 213 (167
Hon Ian F Sheppard AID QC
Chairman
Inquiry into the Definition of Charities and Related Organisations
c/‑ The Treasury
Parkes Place

PARKES ACT 2600

Dear Sir

Inquiry into the Definition of Charities and Related Organisations
1

Background

The Inquiry into the Definition of Charities and Related Organisations ("Inquiry"), with regard to its terms of reference, is considering issues regarding the appropriate legislation and administrative framework for the definition of a charity in the current Australian social and economic environment.

2.

Summary

The aim of our submission to the Inquiry is to draw the Inquiry's attention to:

0
the essential role that "charitable status" plays in enabling the Royal Flying Doctor


Service of Australia ("RFDS") to provide much needed emergency areo-medical

and health care services in outback Australia;
0
the historical derivation of the definition of charity which focuses on the purpose


of a body in order to determine its charitable status;

0
the Courts' recent support for a purposive test to determine whether a body is a


charity rather than supporting a need for enquiring as to the nature of the body's


activities;

0
the tendency of the Court to look beyond the purposive test for determining


whether a body is a charity only to determine whether the body is an arm of


government rather than a charity; and

0
the continued relevance of the present definition of charity in the current


and economic environment in Australia.
3.

Royal Flying Doctor Service of Australia

RFDS has been providing emergency aero‑medical services to the people of outback Australia since its foundation by the visionary Rev. John Flynn in 1928. In its seventy two years of operation, the RFDS has been required to expand its health and emergency services in rural and remote communities in every State and Territory to replace traditional health services lost to these communities. It is now required to provide not only its traditional evacuation service; but also a wide range of primary health care services and associated forms of health and communications support to those communities who, due to their isolation are unable to access alternative health services. RFDS continues its role as the supplier of communications infrastructure to the School of the Air.

In the year 2001, the RFDS operates a fleet of forty‑five modem aero‑medical aircraft from twenty bases strategically located across the continent. RFDS employs a total staff of 479, made up of doctors, nurses, pilots, engineers and support personnel, to extend the "mantle of safety" to all Australians living, working or travelling in the bush.

The RFDS's charitable status is a vital component in its on‑going campaigns to sustain and improve the levels of essential health services it provides, and as a key to the success of its capital fundraising programs. Currently, the RFDS raises funds for both operational and capital purposes and RFDS has become increasingly r~e~iant on income from fundraising activities conducted under the banner of its charitable status.
As the Inquiry is aware, governments, both at state and federal level, have over the years changed the way they provide funding support to charities. There has also been an increasing trend by governments, in relation to services which have traditionally been provided by charitable organisations and funded by governments, to request that organisations tender for the right to provide such services to governments. In order for the provision of aero‑medical and health care services to outback Australia by RFDS to remain a viable proposition, RFDS has been required, in response to these changes, to tender for a number of the services it provides to governments.

With replacement aircraft costing around $5.5 million each, now needed in all States, there is an absolute need for RFDS to retain the benefit of its charitable status. Increasing, competition in the charity sector alone makes the task of raising the many millions of dollars needed difficult. Any change to RFDS's status (that might flow as a consequence of any change to the definition of a charity) would make the task almost impossible.

RFDS makes this submission for the Inquiry's consideration and in doing so, it urges recognition of the importance of charitable status and the attendant benefits that accrue therefrom, as a means of ensuring the continued provision of an essential service to rural and remote Australia and for its growth and development in the future.

4.

Historical definition of charity

The current legal meaning of the word "charity" can be traced back to the preamble of the Statute of Uses 1601. The preamble set out the boundaries of what has been held, within a technical legal meaning, to be charitable purposes. These purposes have since been refined and interpreted by subsequent judicial decisions and legislation.

The early development of the definition of what was "charitable" was in context of charitable trusts. A charitable trust failed for uncertainty of object if the trust did not have a charitable purpose. The legal meaning of the words "charitable purpose" were restricted to the purposes specified in the preamble to the Statute of Uses or those purposes considered to be within the spirit of what was intended by the Statute of Uses.' The focus of the definition of "charity" was the purpose of the activity or body in question, and not the activity itself. In addition, generally, there must be some element of 11 public utility" in order for the object of a trust to be charitable.

The term "charity" frorn a legal perspective is far more restricted than what is considered to be beneficial to the community, The Courts have been careful to limit the scope of the definition of a charity. For example, a company's charitable gift for the education of children of employees and former employees failed on the grounds that there was insufficient public benefit even though the company had in excess of 110,000 employees.' A gift for the purposes of providing ex‑servicemen with financial assistance to meet mortgage prepayments was also held to be non‑charitable.'

5.

Continued support for a purposive test

There is a significant amount of case law that supports the proposition that the Courts will look at the object or purpose of an organisation, activity or bequest under a will to determine whether it is charitable.'

Following this line of reasoning, when determining whether a body is a charity, if the purpose of the body is charitable the body will be considered to be a charity.

If a body, in order to support its charitable purposes, engages in activities that are commercial in nature, this will not prevent the body from being categorised as a charity, provided that its dominant purpose is charitable.'

6.

Limitation on purposive test

The courts have moved away from the purposive test when determining whether a body is charitable, if the body is an arm of government. A body will be considered not to be a charitable body even though its purpose is charitable if it is subject to substantial government control.

While RFDS has a close working relationship with state and federal governments, RFDS remains an independent charitable body with a separate board of directors.
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7.

Current relevance of the definition of charity

While the definition of a charity can be traced back to the Statue of Uses, the current definition of a charity is based on a large body of subsequent precedent. The courts have considered and interpreted the definition of charity with reference to the activities of the community. Accordingly, the definition of charity has remained current with activities and the attitudes of the Australian community.

8.

Conclusion

RFDS believes the present purposive test to determine a body's charitable status is appropriate and current with reference to the current Australian social and economic environment.

In addition, this submission by the RFDS seeks to draw attention to the essential role that "charitable status" plays in enabling the provision of much needed health care in cutback Australia. Any change to this situation should only be made after the fullest consideration of the possible effects and downstream consequences for the isolated communities of rural and remote Australia who have no ability to access alternative health or emergency services.

We look forward to further opportunities to address this most important matter to the rural communities of Australia.

Please contact me on (02) 92412411 if you would like to discuss any aspect of this submission.

Yours faithfully

GERRY MACDONALD

Executive Director

Australian Council

Royal Flying Doctor Service of Australia
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