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“If I feed the poor they call me a saint,
if I ask why the poor have no food, they call me a Communist.”

Archbishop Helder Camara (Brazil).”
This submission is made in a private capacity by Senator John Woodley. Senator Woodley is the Australian Democrats spokesperson on Charities and met with the United Kingdom Charities Commission on study leave in London, in July 2000.
Introductory information about the UK Charities Commission is included with this submission. More detailed information on the UK Charities Commission is available at www.charity-commission.gov.uk
This submission addresses the following terms of reference:

2. (c) 
The Committee shall examine: definitions used in overseas jurisdictions; and

4. The Committee will provide options for enhancing the clarity and consistency of the existing definitions in Commonwealth law and administrative practice with respect to charities, religious and community service not-for-profit organisations. These should lead to legislative and administrative frameworks at the Commonwealth level that are appropriate for, and adapted to, the social and economic environment of Australia.

The central conclusion of this submission is that Australia needs to set up a Charities Commission similar to the UK model in order to provide an intermediate and independent reference point between government and the sector. The following description of the UK Commission addresses some of the current tension points in Australia between government policies and the charities/not-for-profit sector.

DEFINITION USED IN ENGLAND AND WALES

For an organisation to be a charity, in England and Wales, it must fall within the law’s understanding of ‘charity’ and be subject, where necessary, to the jurisdiction of the High Court (Charities Act 1993, s.96(1)). In order to fall within that definition an organisation must have aims which are exclusively charitable and must be set up for the benefit of the public.

To determine which purposes are charitable the law uses a process of precedent and analogy. The courts have decided that those purposes are charitable which fall within the spirit of the preamble to the Statute of Charitable Uses 1601. The preamble contains a list of purposes which were regarded as charitable in Elizabethan times.

The courts added to the list of purposes which were accepted as charitable over the years and in 1891, Lord Macnaghten in the case of Income Tax Special Purpose Commissioners v Pemsel, classified charitable purposes under four headings:

· the relief of poverty; 

· the advancement of education; 

· the advancement of religion; and

· other purposes beneficial to the community. 

The classification has been used since as a matter of convenience but it is not a definition.

Although the courts still use the preamble as a touchstone and refer to the Pemsel classification, they have long recognised that what is accepted as a charitable purpose must change to reflect current social conditions. So a purpose will be charitable not only if it is within the list in the preamble but also if it is analogous to any purpose either within it or since held to be charitable. Many charities are set up for purposes that are not mentioned in the preamble.

In this way charitable purposes have been extended and developed, by decisions of the courts and of the Charity Commissioners, so that the development of the law has reflected changes in social conditions and attitudes.

A purpose will be accepted by the courts and the Commission as charitable only if it is for the benefit of the public. This will be possible only if two conditions are satisfied:

(i) 
first, the organisation must be capable of having a positive effect, cannot cause harm to the public; and

(ii) 
secondly, those eligible to receive benefits must (except in the case of 
organisations set up exclusively to relieve financial hardship) comprise a large 
enough group to be considered as the public or a sufficient section of the 
community and no personal or private relationships must be used to limit t
hose who may benefit.

The law assumes that purposes under the first three heads of Pemsel, poverty, education and religion, will deliver benefit to the public. However registration can be denied in the event of evidence to the contrary.

For example most churches are registered as charities, which has resulted in a change in the definition of what constitutes a church. However last year a long-running debate about the status of the ‘‘Church of Scientology’’ resulted in a decision to refuse charitable/religious status to this organisation.

The law does not make the same assumption for an organisation claiming charitable status under the fourth, miscellaneous, heading. These organisations have to demonstrate that their purposes will deliver public benefit.

From this legal background the UK Charities Commission has formulated a series of points articulating what constitutes a charity.

It states that a charity must have the following characteristics:

(a) 
has aims all of which are, and continue to be, recognised by law as 
exclusively charitable ie:

(i) directed to the provision of something of clear benefit to others in society;

A charity must have the potential to sustain or enhance the lives of people in the community (not only local communities but also community in its broadest world-wide sense, including humankind, natural and built environments, and the animal world). Altruism and self-reliance are both important parts of the uniqueness of a charity and the way in which it contributes to the well being of society.

Another element of the benefit that many charities contribute to society is their ability to inspire others to volunteer to work on the charity’s behalf, to offer financial support to achieve its aims or to support, in general terms, the cause. This is especially so of charities that are innovative, risk taking or fund research which can inspire others by their own example or by a direct appeal for public support.

(ii) not concerned with benefiting individuals in a way which outweighs any benefit to the public;

An essential part of this characteristic is that charity should not be selfish. The law does not permit a charity, other than one for the relief of poverty, to confer more than incidental private benefit and has always stressed the unselfish nature of charities.

Exceptions to this are where the aims of the organisation are:

· to remedy some social disadvantage;

· to preserve a community resource (such as a site of special scientific interest); or

· where immediate benefits to an individual are the way in which the social benefit to the community is delivered (for example, the community as a whole benefits when individual criminals are rehabilitated).

By contrast, an apparent benefit to the public would be undermined where benefits to individuals are more than merely a mechanism that delivers charitable aims.

(iii) directed to things that overall are not harmful to humankind;
What an organisation is set up to do will have different effects depending on the standpoint from which they are viewed. For example, the preservation of a particular species of animal will be beneficial (because it both contributes to zoological science and may have environmental benefits or may preserve a gene pool necessary for some public good).

But equally that preservation may simultaneously have consequences which are detrimental to the community (for example where the particular species is verminous or especially destructive of agriculture). A view must be taken, by the Charity Commission or the courts, whether on balance in the particular circumstances of any case the aim will or may work for the public benefit.

(iv) certain and lawful;
The objects must be in existence before the organisation is accepted as charitable. They must not be so wide or vague that they cannot be enforced by the courts. If there is charitable intention but there are not clearly defined objects or purposes, the court will provide the necessary details. In certain cases the people entrusted with the administration of funds donated for ill-defined charitable purposes may themselves declare more precise trusts as agents of the donors.

‘Lawful’ does not simply refer to charity law, but to all legislation and international conventions (in so far as they apply to charities), including those which prohibit discrimination such as the Race Relations Act 1977 and the Human Rights Act 1998.

(v) not for the pursuit of party or other political aims;
The law requires that a charity must not have a main aim to seek or oppose changes in the law or in government policy or decisions. Nor may it support or oppose a political party. Charities must avoid the perception of appearing partisan.

All charities can undertake campaigning activities if those activities can reasonably be expected to further their legal aims. The activity must be within the powers which the trustees have to achieve those purposes.

For example Oxfam engages in direct relief of poverty but also in what is regarded as political activity (ie: advocacy). In order for this latter activity to be allowed as part of Oxfam’s charter, it has to be seen as part of Oxfam’s main charitable purpose.

There must be a reasonable expectation that the activity concerned will further the stated purposes of the charity, and so benefit its beneficiaries, to an extent justified by the resources devoted to the activity.

Any campaigning must be based on a well-founded and reasoned case and expressed in a responsible way. Campaigning must not be in general support of the policies of any particular political party.

(b) 
is independent;

The independence of trustees is essential. They must make their own decisions 
and exercise their discretions solely in the interests of the charity. In an ideal 
world those outside the trustee body would recognise this and not seek to put 
pressure on or otherwise influence trustees. The Commission know that this is not 
always the case and are willing to help or issue guidance as appropriate, where 
these matters cannot be resolved within the charity. 

Charity trustees must not:

· be controlled or directed by anyone outside the charity (except where they have to comply with general legal requirements - such as health and safety - which an outside body is there to enforce); 

· act on the instructions of the person or body which appointed them as trustees, such as members of the charity or central or local government; or 

· comply with any external or internal directions if, in doing so, they would be acting outside the charity’s aims. 

The charity may, perfectly properly, have provisions that give people other than trustees influence over the way the charity operates or particular types of decisions, providing that the power always has to be exercised in the interests of the charity. Typically these can include powers:

· allowing members to appoint (and in some cases remove) trustees; 

· over membership rights; 

· requiring the consent of an outside person to certain actions; or

· allowing someone outside the trustee body, such as an employee, to decide how the funds of the charity should be used.

(c) is able to show that any personal, professional or commercial advantage, is and will continue to be incidental to carrying out its charitable aims;

Organisations providing professional or commercial advantage to members will not generally be acceptable as charities. However, it has been accepted in some cases that the advantages to those individuals is outweighed by the benefit to members of the public in receipt of that professional service.

(d) does not impose conditions on access or membership that in practice restricts the availability of facilities in a way that results in the organisation as a whole not benefiting the public;

To restrict access, or membership, and thus benefits to the rich is not charitable (although a charity may charge for its services).

Access, or membership, may be limited in certain circumstances including:

· by the nature of the charity’s aims (a charity to relieve migraine sufferers must establish that those it helps actually suffer from migraine and not chilblains); 

· where, in order to deliver benefit to the public, it is reasonable to expect the members to have reached a certain standard of skill or knowledge or possess particular qualifications (such as a performing orchestra or choir); or 

· where a membership structure is adopted (where that is appropriate) for the better delivery of benefits (providing all those who might benefit can join and there are objective criteria for deciding membership).

GENERAL ACTIVITIES OF THE CHARITIES COMMISSION

The Charities Commission of England and Wales was established in 1960 under the Charities Act. The Commission has a number of responsibilities all designed to allow public confidence in the individual charities and charities as a whole to be maintained.

These responsibilities begin with the registration process which is when the Commission determines that an organisation’s objectives conform to the definition of a charity. Registration means the organisation can call itself a charity and has access to all the tax advantages that accrue to a charity.

The Commission is also responsible for the regulation of all charities with an annual income of £10,000 pounds (A$26,930) and over. This means that the Commission polices charities, ensuring that a charity’s assets are only utilised properly in accordance with the approved governing document of the organisation.

The Commission is also responsible for facilitating interaction between charities and the general public. It does so by providing access to the list of all registered charities, as well as access to the accounts and reports that charities are obliged to lodge with the Commission each year.

Members of the public can also seek redress via the Commission if they believe a charity is not acting in accord with its governing document, or if they believe that there has been a misuse or misappropriation of a charity’s funds or assets.

The Commission is responsible for assisting charities individually and as a whole to fulfil their functions. The Commission publishes guides to running effective charities and will provide individual assistance upon request.

So beyond the registration process the Charities Commission has three major functions which are set out in the Charities Acts and detailed in the Commission’s publications.

The three functions are:

(a) To give charity trustees support and advice in general and, in particular cases, to give constitutional advice.

The Commission exists to help charities, and the charitable sector as a whole, make effective use of charity resources. The Commission provides advice and guidance to charities on a range of subjects, such as account keeping, political activity, interpretation of governing documents, and the requirements of charity law.

In response to a written request from the trustees the Commission can provide formal legal advice that protects the trustees. This advice depends on trustees providing all relevant information and that the advice is followed.

The Commission can give the authority to trustees to undertake activities that they normally would not have the power to do under the charity’s governing document.

 (b) To promote high standards of administration.

The Commission produces a standardised series of forms called the Statement of Recommended Practice (SORP) to assist charities to meet their reporting obligations. These obligations vary with size and type of the charity. All charities are required to submit accounts and annual reports as a review of the charities operations.

The reporting and accounting regime is intended to meet the need for public accountability for the resources held by charities. This means more information is available to the public, users and donors, and that the information is presented in a consistent way.

This makes it easier for charities to assess performance and compare themselves with others. It also makes it easier to develop among charity staff, volunteers and professional advisers some common approaches to recording charities’ finances and activities. The process of preparing annual reports and accounts adds to public confidence in charities.

It is important that the law does not impose unnecessary burdens on trustees, so the requirements for small charities are less demanding than those for larger charities.

It is the Commission’s responsibility to use the accounting framework to address both the needs of charities and the interests of the wider public. The Commission can identify areas where it can help charities both individually and collectively and, by improving the accountability of charities, reassure the public that charitable funds are in safe hands.

(c) To deal with cases of abuse and mismanagement.

By law, the Commission cannot act in the administration of a charity, nor can it interfere in its affairs where the trustees have acted properly. It will, however, consider complaints supported by evidence and identify areas of concern by monitoring charity accounts and reports, particularly where it appears that:

· the way the charity is run is putting the funds or other assets at risk; 

· the funds or other assets of the charity are being used or applied in improper ways; 

· the trustees are misleading the public, or those with an interest in the charity (eg beneficiaries or employees) in a material way; 

· the trustees are receiving unauthorised benefits from the charity; 

· proper accounts are not kept; 

· fund-raising or administration costs are too high; or 

· the charity is undertaking improper political activities. 

The Commission does not have power to investigate criminal matters. If an inquiry uncovers possible criminal offences they notify the police. They also have close contacts with other bodies such as the Inland Revenue, Customs and Excise and the Department of Trade and Industry.

Where the complaint concerns an internal dispute between members of a charity or its trustees, it will usually be looked into by staff in the Charity Support Division, who may seek to help the charity resolve the dispute. The Commission does not usually regard internal disputes alone as circumstances in which to exercise their powers of inquiry.

Once the Commission has opened an inquiry and is satisfied that it is necessary to act to protect the charity, they can take action in a number of ways. If they find there has been misconduct or mismanagement or if they consider the assets of the charity are at risk, they can, for example:

· suspend trustees and employees; 

· appoint new or additional trustees; 

· “freeze” bank accounts; 

· prohibit all further fund-raising; 

· stop, or restrict, actions by the trustees in dealing with the charity’s assets (which includes land, buildings, investments and cash); or 

· appoint a receiver and manager to administer the affairs of the charity. 

RESPONSIBILITIES OF CHARITY TRUSTEES

Trustees are not controlled absolutely by the Commission. As there are over half a million trustees in the UK this would be not be possible. In any case the Commission does not see its role as closely monitoring trustees, rather it seeks to help trustees to operate effectively.

All new charities have to apply to the Commission for registration and it is the Commission’s task to check that proposed trustees are not undischarged bankrupts. Whilst there is no absolute duty on Charities to register, it is in their legal interest to do so. The Commission operates as a gate-keeper in the public interest.

Trustees have legal responsibility for the:

· maintenance of accounting records; 

· preparation of charity accounts and annual reports; 

· audit or independent examination of accounts; 

· submission of accounts, annual reports and annual returns to the Commission; and 

· availability of accounts to the public.

(Responsibilities of Charity Trustees s.67)

Trustees need to follow certain guiding principles:

· the income and property of the charity must be used or applied for the purposes set out in the governing document and for no other purpose; 

· it must be applied with complete fairness between persons who are properly qualified to benefit from it; 

· the trustees should not allow the charity’s income to accumulate unless they have a specific future use for it in mind or they have a specific power to accumulate it;

· trustees are required to act reasonably and prudently in all matters relating to the charity and need always to bear in mind the interests of the charity. They cannot let their personal views or prejudices affect their conduct as trustees;

· they need to exercise the same degree of care in dealing with the administration of their charity as a prudent business person would exercise in managing their own affairs or those of someone else for whom they are responsible; and

· it is good practice that where trustees are required to make a decision which affects the personal interests of one of their number, that person should not be present at any discussion or vote on the matter. 

If trustees act prudently, lawfully and in accordance with their governing document then any liabilities they incur as trustees can be met out of the charity’s resources. But if they act otherwise they may be in breach of trust and liable to meet any liabilities of the charity which are a consequence of their own actions, or to make good any loss to the charity. Since trustees must act jointly in administering a charity, they will also be responsible jointly to meet any liability incurred by them or on their behalf. The Commission is able to take proceedings in court for the recovery, from trustees personally, of funds lost to a charity as a result of a breach of trust by the trustees (Registering as a Charity s34-35).

STATUS OF COMMISSION AND STAFF

All employees of the Commission are treated as public servants though the organisation itself is controlled by an independent Board of Commissioners.

The Commission is charged with the duty of deciding which organisations are to be registered as charities and with the duty of interpreting charity law.

The Commission is not remote and tries not to be overly bureaucratic. It seeks “real world outcomes” on behalf of charities and to enable charities to be ‘‘workable’’ .

The Commission’s head office is in London with some regional offices.

TAXATION AND CHARITIES

There are three kinds or sets of taxes which affect the operation of charities. These are:

1. the tax treatment of gifts made to charities;

2. the direct taxation of charitable activities; and

3. indirect taxation issues.

Last year the Government conducted a Charities Tax Review which changed the old tax regime in some areas, particularly the tax treatment of gifts. The new regime means that almost any gift to a registered charity may now be claimed as a tax rebate.

It is the contention of this submission that the tax treatment of charities is a critical area of reform which must follow as the second step following the definitional inquiry into charities. Without addressing tax issues, any reform process of charities would be incomplete.

CONCLUSION

1. It is the contention of this submission that the information given above, relating to the Charities Commission for England and Wales, is transferable to the Australian charities sector. Therefore I would argue that under the Terms of Reference (4) the option of establishing a charities/not-for-profit Commission for Australia should be considered.

1.1
I believe that such a Commission would overcome a number of critical problems which have arisen with regard to administrative practice at many different levels. These problems have been detailed to me in a number of public forums and interviews with the charitable and community sectors Democrats Senator Andrew Bartlett and I have conducted throughout Queensland in the last months of 2000. These community forums have been held in order to inform community groups about the Inquiry and to give them some assistance in preparing submissions and understanding the issues paper published by the Inquiry.

2.
One of the most serious problems in Australia with respect to the charities/Not-for-profit sector is the number of jurisdictions which, by their administrative action, affect the sector both in negative and positive ways. This is certainly true of all three levels of government. Nor is there always consistency in administrative practice or treatment. Indeed, there are anomalies in practice between the levels of government and in the treatment of like community organisations. This causes confusion and frustration within and between community organisations.

2.1
An Australian charities/not-for-profit Commission would provide an independent point of reference for the various levels of government and for the sector itself. Indeed, without the kind of separation between government and the sector such a Commission would provide, the valuable work of the Inquiry, in formulating new definitions, may not live up to its full potential.

2.2
I note that the Terms of Reference 4 expresses the hope that the options for enhancing administrative practice ‘‘should lead to legislative and administrative frameworks at the Commonwealth level…” I understand that an Australian charities/not-for-profit commission at the Commonwealth level would not be able to impose its decisions at a state or local government level. However, an effective Commission would, I believe, quickly become accepted as a reference point and liaison at these two levels of government as well.

3.
With regard to the Commonwealth’s jurisdiction, one of the most intrusive agencies with regard to the charities/not-for-profit sector is the Australian Tax Office. Recent changes to tax legislation have caused many headaches for the sector.

3.1
These changes and the resulting confusion and frustration are made worse by recent rulings handed down by the Australian Tax Office which have removed tax deductibility for some organisations. These rulings are based on an extremely narrow interpretation of current definitions and law.

3.2
In some instances the status of some organisations, in being excluded by current definitions, means that, not only are they unable to obtain relief from Government taxes and charges, but they are also excluded from funding, whether through Government or private funding sources.

3.3
Given the ATO’s Charter to protect the revenue base provided by the tax system, it is inappropriate for the tax office to be the arbiter of which organisations should receive exemptions. A far more appropriate vehicle for making these kinds of decision would be the Commission I am proposing.

3.4
The value of such a commission being the body for registration of charities/not-for-profit organisations is that this would be done at ‘arm’s length’ from the need to argue the tax status of these organisations. Also the Commission would have clear legal definitions and guidelines to apply consistently across the sector.

4.
Another issue which continues to frustrate many organisations within the sector is government hostility towards those organisations which engage in advocacy on behalf of the community. This hostility affects their ability to receive government funding and tax relief. I believe the UK Commission’s approach which allows ‘political activity’ under certain conditions is preferable.

4.1
There is no doubt that advocacy is as important as direct aid where the delivery of assistance to disadvantaged groups is concerned.

4.2
I believe the distinction sometimes made between direct aid and the correction of structural injustice is an artificial distinction. It is similar to the distinction which is sometimes made between social welfare and social justice. The perspective provided by both are needed for a proper appreciation of social disadvantage. The false nature of the distinction was illustrated in a comment by the late Archbishop Helder Camara of Brazil, during a visit to Melbourne some years ago:

“If I feed the poor they call me a saint, if I ask why the poor have no food, they call me a Communist.”

4.3
In Australia the valuable work done by advocacy groups and peak organisations is widely recognised yet governments of all persuasions react negatively if they feel these organisations are criticising them. The temptation to cancel funding when such organisations are critical of government has been overwhelming in many instances. This was the assertion of the Pensioners and Superannuants Association who lost their federal funding a few years ago after criticising a number of federal government policies. The potential for these tensions to occur limits the community’s ability to critique government policy and so to pursue those improvements in policy which benefit all Australians.

4.4
Examples of organisations which do not have charity status but which fulfil a critical advocacy role are the Australian Council of Social Service and the state and territory Councils of Social Service.

5.
An independent Charities Commission as proposed would address the problems detailed above and avoid the accusation that the government is ‘playing favourites’. It would do this by putting the power to register an organisation as a charity at arms length from the government. Of course, it would be necessary for the Commission to have clear guidelines and clear and consistent definitions to guide it. I believe the UK Charities Commission as described provides a valuable model which should be adopted in Australia.

6.
I further recommend that the Federal Government follow the definitional inquiry into the charities sector with a comprehensive inquiry into their tax treatment in line with the Howard Government’s commitment to support the philanthropic movement in Australia.

John Woodley

Australian Democrats

Senator for Queensland

Suite 14B2

7/421 Brunswick Street

Fortitude Valley 4006

07 3252 9129

senator.woodley@aph.gov.au
(Introductory information on the UK Charities Commission follows: 9 pages)

ABSTRACT

This submission addresses the following terms of reference of the independent Inquiry into the Definition of Charities and Related Organisations, chaired by the Hon Ian Sheppard AO QC, and supported by a committee of Mr Robert Fitzgerald AM, and Mr David Gonski. This submission is made in a private capacity by Senator John Woodley and specifically addresses the following terms of reference:

2. (c) 
The Committee shall examine: definitions used in overseas jurisdictions; and

5. The Committee will provide options for enhancing the clarity and consistency of the existing definitions in Commonwealth law and administrative practice with respect to charities, religious and community service not-for-profit organisations. These should lead to legislative and administrative frameworks at the Commonwealth level that are appropriate for, and adapted to, the social and economic environment of Australia.

The submission arises from a meeting conducted by Senator Woodley with officers of the United Kingdom's Charities Commission, in London, in July 2000. The UK Charities Commission covers England and Wales and has limited authority in Scotland and Northern Ireland.

The principal recommendation of this submission is the establishment of an independent Australian Charities Commission based on the UK model. Such an institution would provide an intermediate and independent reference point between government and the charities/not-for-profit sector.

The Charities Commission of England and Wales, drawing from common law, defines a charity as an organisation that:

(b) has aims that are, and continue to be, recognised by law as exclusively charitable ie:

(i) directed to the provision of something of clear benefit to others in society;

(ii) not concerned with benefiting individuals in a way which outweighs any 



benefit to the public;

(iii) directed to things that overall are not harmful to humankind;

(iv) certain and lawful; and

(v) not for the pursuit of party or other political aims.

(b) is independent;

(c) is able to show that any personal, professional or commercial advantage, is and will continue 
to be incidental to carrying out its charitable aims; and

(d) does not impose conditions on access or membership that in practice restricts the availability of facilities in a way that results in the organisation as a whole not benefiting the public.

The UK Charities Commission was designed as an independent institution with responsibility for:

(a) the registration of charities - applying the above definition in the determination of whether 
an organisation's objectives conform to the definition of a charity;

(b) the facilitation of interaction between charities and the general public;

(c) giving charity trustees support and advice in general and, in particular cases, giving 
constitutional advice;

(d) promoting high standards of administration;

(e) dealing with cases of abuse and mismanagement; and

(f) supporting the charities sector as a whole.

In Australia at present there are tensions between the government and the charities/not-for-profit sector arising from the advocacy activities of some charities. There are also tensions between the charities/not-for-profit sector and the Australian Tax Office. It is therefore appropriate to legally remove any potential, real or actual, for either of these bodies to influence the funding or other status of any charities/not-for-profit sector organisation.

The interests of the charities/not-for-profit sector are not well represented in the structure of government at any of its three levels. A new independent body is required to fulfil this function. This submission recommends that the Federal Government set up an Australian Charities Commission to address this problem.
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