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Summary & recommendations

This inquiry is a rare opportunity to clarify, update and restructure the definitions of charity, public benevolent institution and a range of other community organisations1.  The present definitions and related classification structure for community organisations are outmoded, unnecessarily complex, and lacking in clear guiding principles beyond the core charitable idea of "altruism for the public good".

This inquiry deals with the classification structure for community organisations including:

charitable organisations2 ;

public benevolent institutions;

a range of other categories of community organisation.

The main purpose of a well-designed classification structure for charities and other community organisations is to confer a special status on those organisations that recognises and supports "public good" activities in a number of ways. Taxation concessions are

prominent among these, but the concept of charity has a much broader purpose than this. It sends a signal to the community that organisations falling into this category are worthy of

public support.

By proceeding from first principles, it is possible to achieve substantial modernising reform in this area. The most constructive approach is to begin with the definitions of charitable organisation and public benevolent institution. By addressing problems with these "core" definitions first, it is possible to reform the broader classification structure for community organisations. However, the task would be incomplete, and inequities would remain, if reform in this area is confined to the definition of charitable organisations and public benevolent institutions.

The Inquiry should contribute to positive change by developing recommendations in four broad areas:

It should offer guidance to legislators, the courts, the Australian Taxation Office and

State revenue authorities in interpreting charitable organisation in a contemporary way.

It should propose legislative changes to improve the public benevolent institution definition.

1 In this submission, we use "community organisations" as a generic term to describe these three types of

organisation. By this we mean non-government, non-profit organisations involved in human services or

other "public good" activities.

2 These are classified in Federal legislation as either charitable institutions or charitable funds.

Following from the above changes, it should propose a rationalisation of the plethora of other definitions for community organisations in Federal taxation legislation. This should include the creation of a third, broader category for community organisations.

In addition, it should propose the establishment of a national Charities Commission to ensure that definitions and their administration are equitable and up to date, and other measures to better coordinate the Federal and State Government administration of

charities.

Charitable organisations

The basic idea of charity, that of "altruism for the public good" is still relevant and useful today as a basis for classifying charitable purposes. It would be unrealistic, and probably  undesirable, for a new statutory definition for charitable purposes to overturn centuries of case law at a single stroke. However, the following problems with the present definition of charities, as interpreted by the courts and the bureaucracy, should be addressed:

The classification system based on the "four heads of charity" is outmoded, imprecise, and too narrow, apart from the fourth head ("other purposes beneficial to the community") which is too vague and general.

The common law definition of charity inappropriately seeks to restrict the advocacy activity of charitable organisations.

The charitable status of self-help organisations is unclear.

Child care services are wrongly denied charitable status for taxation purposes by the Australian Taxation Office.

Recommendation 1

Following consultation with the charitable sector and State Governments, the Inquiry should publish a contemporary interpretation of the meaning and scope of the "four heads of charity" that form the basis for the classification of charitable purposes at common law. It should recommend to the Government a mechanism by which this interpretation can guide

the courts and the Australian Taxation Office in their judgements and decisions with regard to the charitable status of organisations.

This interpretation should not seek to redefine the basic idea of charity (that is, altruism for the public good). Rather, it should apply that basic idea to the task of defining the meaning

and scope of the "four heads", with particular emphasis on "the relief of poverty" and "other purposes beneficial to the community". It should address the following requirements:

(1) It should be simple, internally consistent, sufficiently flexible to embrace emerging social trends and priorities, and capable of being readily understood and supported by the broader community.

(2) It should be based on categories that refer to the broad purposes of charity, such as improving public health, rather than specific target groups or activities (such as people with disabilities or acute health care services).

(3) It should place human services (that is, the promotion and improvement of health, education, social welfare and adequate housing) at the core of charitable purposes, along with the promotion of spiritual well being, the protection and improvement of the natural environment, and the promotion of culture.

(4) With regard to the relief of poverty, it should emphasise the special importance of purposes that promote social inclusion, recognise social diversity, and assist people to overcome hardship and disadvantage whether through direct assistance or by con- tributing to the development of public policy in this area.3
(5) It should review the contemporary relevance of other purposes that have been accepted as charitable in the past, including the promotion of industry, defence, and public works.

Recommendation 2

The Inquiry should, following consultation with the child care sector and relevant educational organisations, publish a statement defining "child care" and recommend to the Government that the Australian Taxation Office use this as a basis for a Draft Taxation Ruling recognising child care as a charitable purpose.

Recommendation 3

The Inquiry should publish a statement clarifying the distinction between advocacy activity for charitable purposes, and political activity generally.

It should recommend to the Government that the Australian Taxation Office use this statement as a basis for a Draft Taxation Ruling which recognises that organisations whose primary activity is social policy development, research, or advocacy may be charitable, providing such activity is clearly directed towards charitable and not political purposes.

Recommendation 4

The Inquiry should publish a statement clarifying the distinction between organisations using self-help methods to address poverty and disadvantage, and mutual organisations generally.

It should recommend to the Government that the Australian Taxation Office use this statement as a basis to publish a Draft Taxation Ruling which recognises the charitable character of these self-help organisations.

Public Benevolent Institutions

The public benevolent institution category was legislated in the 1920s in order to target certain tax concessions towards those charities assisting disadvantaged people (broadly speaking, those whose main purpose was the relief of poverty).

In principle, the effective targeting of the most costly tax concessions for charities is a desirable objective that is still relevant today. However, the present income tax law 

3 Note that this aspect is further developed in R5.

inappropriately and unfairly restricts gift deductibility to those charities assisting disadvantaged people, while extending it to other community organisations (such as political parties, cultural organisations, and school building funds) that benefit the privileged as well as the disadvantaged.

Under these circumstances, it is difficult to justify a separate category of public benevolent institutions for taxation purposes. Therefore, consideration should be given to the development of a consistent set of rules to target gift deductibility towards both charities and other community organisations whose main purpose is to assist disadvantaged people.

Moreover, the current definition of public benevolent institutions is not effective as a means to target tax concessions to charities assisting disadvantaged Australians for the following reasons:

Its relationship with the definition of charitable organisations is unclear, and inconsistencies have emerged between the two definitions.

It is narrowly and inappropriately focussed on the provision of direct services to individuals.

Case law has not kept pace with developments in charitable sector (especially the social welfare field) over the past 30 years.

Recommendation 5

(1) The Inquiry should develop, in consultation with the charitable sector, a new statutory definition for public benevolent institution and recommend to the Government that this be used in relevant Federal legislation.

(2) It should consider the option of defining a public benevolent institution as "a charitable organisation whose dominant purpose is to assist disadvantaged people", where the term "disadvantaged people" refers to those who have a disadvantage (such as poverty, illness, disability, or a need for personal care) that prevents them from meeting their basic needs or participating in society according to their potential 4
(3) The Inquiry should also examine, in consultation with the broader community sector, the possible extension of this distinction (between those organisations whose dominant purpose is to assist disadvantaged people and those that assist the public more generally), to other categories of community organisation for Federal taxation law purposes.5
(4) The proposed new statutory definition should remove the current restriction of public benevolent institution status to organisations providing direct services to individuals within their target group.

4 This is essentially the same in scope as the terms "poverty, sickness, suffering, distress, misfortune, disability, destitution, or helplessness" that are currently used to define PBIs, but it is more contemporary, precise, and inclusive. In particular, it makes it clear that PBIs are a sub-set of charitable organisations.

5 For example, a distinction would be made between school building funds for schools that mainly teach disadvantaged people and those teaching a wider range of students.

Other community organisations

The above recommendations to clarify and improve the definitions of charitable organisations and public benevolent institutions should pave the way for an overhaul of the wider classification structure relating to community organisations within Federal taxation laws6.

This is because many of these classifications were developed in response to deficiencies in the definitions of charitable organisations and public benevolent institutions.

If the public benevolent institution category is maintained and improved in order to target gift deductibility for charities, then similar rules should be considered to target gift deductibility in respect of other community organisations (as proposed in Recommendation 5).

Although this is beyond the scope of the Inquiry, the Government should establish a formal review of the classification structure and scope of gift deductible entity status pursuant to the income tax law, as the present system is both unfair and incoherent.

Further, the present classification structure for community organisations (other than charitable organisations) in the income tax law should be simplified, including by the removal of overlapping, confusing and redundant categories.

Recommendation 6

Consistent with the recommended changes to the definitions of charitable organisations and public benevolent institutions, the Inquiry should, in consultation with the community sector, review the classification structure in the federal income tax law for other tax exempt and gift deductible community organisations, and make recommendations to Government for legislative changes to:

adopt a generic term such as "community organisation" to describe not for profit, non-government organisations that contribute to the well being of the community7 ;

develop a new classification structure for community organisations that fall outside the definition of charitable organisations, and remove confusing, overlapping, and redundant categories.

The table below outlines in summary form a possible classification structure for community organisations, based upon the above recommendations 1, 5, and 6 above.

6 See Appendix 1 for details.

7 This would include, and extend beyond, public benevolent institutions and charitable organisations.

A possible classification structure for community organisations

for taxation and other purposes

Category
Description
Legislative purpose

Community

organisation,

(including the

categories below)
A non-government, not-for-profit organisation;

that contributes to the public good.


To support these

organisations through

tax concessions.



Charitable

organisation

(including the

category below)


An altruistic community organisation;

that assists the public or a section of the public without discrimination;

whose dominant purpose is the relief of poverty, or the promotion and improvement of:

health, education, social welfare or adequate housing; or

spiritual or cultural development; or

the natural environment; or

other similar purposes beneficial to the community.


To confer on these organisations a special status that signals to the public that they are worthy of public support for the public good.

To support these organisations through tax concessions



Public benevolent

institution


A charitable organisation;

whose dominant purpose is to assist disadvantaged people.


To target some tax

concessions towards

these charities and not

others8


8 For consistency and fairness, this form of targeting should also apply to community organisations generally, not only to charities.

Purposes or activities?

One of the issues the Inquiry proposes to address is the fundamental one of whether the definition of charity should be based upon the dominant purpose of an organisation or its specific activities.

Current charity law is based on charitable purposes rather than activities. Generally speaking, this is the best approach because it is much more difficult to classify activities than purposes, and the main objective of the law of charity is to identify organisations that are worthy of public support and government support through tax concessions.

Arguments that tax concessions to charitable organisations (as distinct from charitable activities) unfairly disadvantage businesses competing with them are overstated. Charitable organisations in Australia are not as heavily involved in commercial fund-raising ventures as those in other countries such as the United States. Moreover, income tax concessions for charitable organisations are necessary in order to recognise and support altruism. From a practical standpoint, they can only be directed towards the organisation, not its charitable activities.

On the other hand, the Goods and Services Tax (GST) is a transaction tax that targets activities rather than organisations. This is presumably the reason that exemptions for charitable organisations distinguish between their "commercial" and "non-commercial" activities. However, this distinction is a difficult one to draw in practice, especially where it is applied to the provision of "core services" (for example, aged care services) for which fees are charged in a "market environment". The GST treatment of minor fund raising activities such as fairs and dinners is also problematic, as it adds significantly to compliance costs.

Although it is desirable to exempt all human services from the GST (whether provided by a charitable or gift deductible organisation or a commercial enterprise), it is unlikely that a workable definition of "charitable activity" could be devised for this purpose. It may be more productive to attempt to directly define human services (including those provided by commercial organisations such as privately operated aged care organisations), while clarifying and simplifying the existing definition of the "commercial activities" of charities.

Health and education services are already defined for this purpose in the GST legislation, but not social welfare or community housing services (apart from a list of specific social welfare funding programs). Therefore, if this approach is adopted the first step would be to define social welfare and community housing services.

Recommendation 7

The Inquiry should recommend that the Government consult with the social welfare and community housing sectors in order to develop a definition of these services for the purpose of consistently exempting them (including services provided by both charitable and for-profit providers) from the Goods and Services Tax. This definition could be based on:

general definitions of social welfare and community housing services; and

an extension of the list of government social welfare funding programs contained in the Goods and Services Tax legislation.

Recommendation 8

The Inquiry should recommend that the Government consult with the charitable sector in order to simplify the definition of the "commercial activity" of charitable organisations as it applies to exemptions from the Goods and Services Tax, and to reduce compliance costs in this regard.

The regulation of charitable organisations

Current mechanisms to review and update official interpretations of the definitions of charitable, public benevolent, and other community organisations are inadequate. There has been little recent case law in this area, so judicial interpretations are out of date.

Therefore, the gate-keeping role (at the Federal Government level) largely falls to the Australian Taxation Office. This means that revenue concerns overshadow broader public interest concerns in defining charitable purposes.

The effective regulation of charitable organisations is particularly important, given their special status in the eyes of donors and the general community. This is recognised at State Government level by the regulatory regime for charitable fund-raising.

In the United Kingdom, separate statutory bodies Š the Charity Commissions of England and Wales, and Scotland Š determine which organisations qualify as charities, review aspects of the definition of charity pro-actively on a regular basis, and regulate charitable

organisations (including their fund-raising activities).

This is a better model than the present reliance (at the Federal Government level) on the Australian Taxation Office to act as gate-keeper. If such a body was established, its relationship with the regulatory regimes for charities administered by State Governments would have to be considered.

More generally, the Inquiry should carefully consider the implications of any changes to the definitions of charity or other categories of community organisation for State laws and their administration. This is an opportunity to achieve better integration of the administration of charities by these two levels of Government. It would be very regrettable if a better classification structure were developed for community organisations at the Federal Government level, but this was not adopted by the States.

Recommendation 9

The Inquiry should recommend the establishment of a national Charities Commission to control access to tax concessions for charities, maintain a national register of organisations entitled to them, and review the interpretation of the scope of "charitable institution" and "public benevolent institution" from time to time.

The Commission should be a statutory body, should include on its board representatives from the charitable sector, and should have a mandate to consult with that sector regularly over both the definition and the administration of charitable organisations.

Recommendation 10

The Inquiry should consult with State Governments to seek their views on reform of the definition and administration of charitable and other community organisations, and to encourage a nationally consistent and coordinated approach to reform in this area. In particular:

(1) State Governments should be represented on the Board of the national Charities Commission.

(2) In order to reduce administrative and compliance costs associated with the registration and regulation of charitable organisations, State Governments and the national Charities Commission should be encouraged to adopt consistent definitions of charitable organisations and to share information.

___________________________

1. Scope of the inquiry

The Inquiry into the definition of charities and related organisations was established in October 2000 by the Federal Government to report by 31 March 2001 on the definitions used in federal legislation to determine the scope of charitable, religious, and community service not-for-profit organisations.

The Inquiry's Terms of Reference restrict it to definitional issues and do not directly address possible changes to the taxation treatment of different categories of community organisations. However, it is necessary to understand the purpose to which definitions will be put before changing them. These definitions are part of a system for classifying community organisations for a number of purposes, among which taxation treatment is prominent at the Federal Government level. This means that the Inquiry must inevitably consider taxation issues, if only indirectly.

At the same time, these definitions, especially "charitable organisation", have a relevance well beyond taxation law. The classification of an organisation as a "charity" signals to the community that its main purpose is to pursue the public good. From this standpoint, it is important that the public understands and broadly supports the way in which organisations are classified as charities. If, for example, the definitions are too broad in scope or too complex, public confidence in the work of charities could be undermined.

The concept of "charitable organisation" is also used in trust law and in State legislation concerning the regulation of charitable fund raising, and this purpose of the law of charities should be kept in mind.

The classifications that are the subject matter of the Inquiry are as follows:

(1) Charitable organisations9
Charitable status attracts income tax exemptions in respect of the direct income of charities, GST exemptions on their non-commercial activities, and exemptions from various State taxes. This common law definition is also used in trust law and in State Government legislation regarding the regulation of charitable fund raising.

(2) Public Benevolent Institutions

Public benevolent institution (PBI) status attracts tax deductions for donations and Fringe Benefits Tax concessions. Practically all public benevolent institutions are also charities, but only a minority of charities are public benevolent institutions.

This is because at common law, PBI status is more narrowly defined.

9 The term includes charitable institutions and charitable funds (bodies that finance charitable activity as distinct

from undertaking it directly).

(3) A range of other categories of community organisation

In addition, the inquiry will examine the definitions and scope of "religious organisations" and various other categories of "community organisation10 " used in Federal taxation law. Religious organisations are generally also charities (see below). "Community organisation" is a broader term that includes a range of non-government, not for profit organisations that are not usually regarded as charitable, such as sporting and service clubs.

One of the problems with the various definitions relating to community organisations in Federal taxation legislation is that there are too many overlapping categories11 (each attracting different tax treatment) which have been added to address some problem with the "core" definitions (charitable organisation and public benevolent institution), but lack a clear purpose or rationale. This implies that if the core definitions were clarified and updated, it should be possible to rationalise the entire classification structure in a fairer and more logically consistent way.12
It would be unrealistic, and probably undesirable, for a new statutory definition for charitable organisations to overturn centuries of case law at a single stroke. Nevertheless, the Inquiry could recommend positive changes in four broad areas:

It could offer guidance to legislators, the courts, the Australian Taxation Office and State revenue authorities in interpreting charitable organisation in a contemporary way.

It could propose legislative changes to improve the public benevolent institution definition.

Following from the above changes, it could propose a rationalisation of the plethora of other definitions in Federal taxation legislation. This could include the creation of a third, broader category for community organisations.

In addition, it could propose legislative and administrative changes to ensure that definitions and their administration remain fair and up to date, and to better integrate the Federal and State Government administration of charities.

___________________________

10 The Inquiry's Issues Paper uses the term "community not-for-profit organisations". However, in its common usage, "community organisation" implies "not for profit".

11 These are summarised in Appendix 1.

12 For example, as we argue below, one of the reasons for the plethora of different categories in Federal tax law is that both charitable and PBI status have been interpreted too narrowly in some respects. In other respects charitable purposes have been interpreted too broadly, and if this was changed it could also lead to a rationalisation of other categories.

2. Key objectives of a system of

public classification

Before considering how the present system of definitions might be up-dated and reformed, the purpose of their classification needs to be clearly understood. The main purpose of a well-designed classification structure for charities and other community organisations is to confer a special status on those organisations that recognises and supports altruistic "public good" activities by:

giving these organisations a special public status that attracts public support;

sustaining public support for those organisations (especially charitable organisations) by ensuring they devote their financial resources to the provision of "public goods" and not, for example, to the personal gain of those who control the organisation;13
encouraging private donations to these organisations through tax incentives;

supporting their work directly through income tax and consumption tax concessions;

providing the greatest support, in terms of tax expenditures, to organisations assisting the most disadvantaged people (whether directly or by improving public policies and programs relevant to their needs);

safeguarding the integrity of this special status by ensuring that any special public status is conferred fairly, consistently and transparently;

safeguarding the integrity of the tax system.

___________________________

13 With regard to charities, this is mainly a State Government responsibility.

3. Key problems with the existing

definition of charitable institutions

The charitable organisation category is the core or foundation of the wider classification structure for community organisations. If the definition of charity is out of date or inconsistent, this may undermine the fairness and integrity of the rest of the structure.

Given this, and the large body of case law surrounding the definition of charitable organisations, reform in this area is the best starting point.

Although the law of charity is 400 years old, its core concept of altruism for the public good is probably still an appropriate basis for classifying charities today. It is flexible enough to accommodate social and institutional change. It would not be sensible to reduce that flexibility by attempting to give this term a contemporary statutory definition.

However, this core concept is not sufficient in itself to enable us to draw clear boundaries around charitable organisations. The public good can be interpreted in many different ways, both at a point of time and over time, as the priorities of a society change. Therefore, the courts have over the years developed classification structures for charities. As we explain below, most of the problems with the definition of charity arise from these classification structures.

(1) The distinction between a charity and a public benevolent

institution

Broadly speaking, there are two kinds of charity: "charity" in the narrower popular sense of support for disadvantaged people in the community and the broader legal definition of this term including "philanthropy" (which can be roughly translated as the public good activity of the wealthy).14
Unlike the other common law countries, in Australia this distinction is embodied in legislation. A legal distinction is drawn between charitable organisations (which include a range philanthropic purposes such as support for the arts) and public benevolent institutions (which are confined to purposes supporting disadvantaged people).

The public benevolent institution category emerged in Federal taxation legislation during the 1920s after the Privy Council upheld an appeal against a judgement by the High Court of Australia that adopted the narrower "popular" definition of a charity as an organisation assisting disadvantaged people. The Parliament then enacted legislation to establish a new

14 A substantial inquiry into charity law recently conducted in 1996 for the Ontario Law Reform Commission, which deals with the philosophical underpinnings of charity law in some depth, draws this distinction clearly (Ontario Law reform Commission, 1996).

category - public benevolent institution - in order to "bypass" charity law to restrict estate duty concessions to organisations assisting disadvantaged people.

One of the ironies of this development is that the popular conception of charity is probably still closer to the public benevolent institution category than a wider concept that embraces philanthropy, yet the public is generally unaware of the existence of "public benevolent institutions".

This confusion with regard to the relationship between the concepts of "charitable organisation" and "public benevolent institution" is discussed further in the later section of this submission dealing with public benevolent institutions.

A key issue to resolve is the purpose of this distinction and its relevance today. In particular, should the "additional" tax benefits of deductibility for donations and Fringe Benefits Tax concessions be restricted to charities whose main role is to assist disadvantaged people? We address this issue in the discussion of PBI status, below.

(2) The classification structure for charities

The Elizabethan Statute of Charitable Uses first classified charitable purposes 400 years ago. This classification structure is of little use today, even though the courts continue to use it as

a reference point.15
The statute specified that charitable purposes were:

"the relief of aged, impotent and poor people; the maintenance of sick and maimed soldiers and mariners, schools of learning, free schools and scholars in universities; the repair of bridges, havens,

causeways, churches, sea banks and highways; the education and preferment of orphans; the relief of stock or maintenance of houses of correction; marriage of poor maids; supportation, aid and help of

young tradesmen, handicraftsmen and persons decayed; the relief and redemption prisoners and captives and the aid or ease of inhabitants concerning payment of fifteens, setting out of soldiers, and other taxes."

The courts and public bureaucracies regulating charities mainly rely on a simpler set of four categories of charity, drawn from Pemsel's case 16 late last century, to determine whether or not a purpose is charitable. These are the so-called "four heads of charity":

poverty (including illness, distress and old age),

education,

religion, and

"other purposes beneficial to the community".

15 Royal National Agricultural and Industrial Association v Chester (1974) 48 ALJR at 305.

16 Commissioners of Income Tax Vs Pemsel [1891} AC 531.

While this classification structure is 300 years younger than the Elizabethan Statute of Charitable Uses, it is still over 100 years old. As such the "four heads of charity" (as distinct from the basic idea of "charity") has become out-dated as an framework for categorising charitable purposes in contemporary societies.

We make this assessment on the basis of an assumption (which must inevitably be subjective in an area such as this), that a sound contemporary understanding of the core "public benefits" that charitable activity should strive to achieve are the promotion and

improvement of:

health, education, social welfare and adequate housing (the purposes of contemporary human services); and

people's spiritual and cultural development.

These purposes are of fundamental importance to human well being, and they are widely regarded as the province of altruistic activity by the non-government sector (as distinct from defence and public works, for example, which is nowadays widely regarded almost exclusively as a government responsibility17).

There is also an emerging view within contemporary Australian society that the altruistic efforts of the community should also be directed towards protecting and improving the natural environment.

The box below outlines our understanding of contemporary human services, especially the most diverse and least clearly defined category of human services, social welfare services.

17 Or a government responsibility in collaboration with the private for-profit sector.

Contemporary human services

Broadly speaking, human services can be divided into four categories:

health services, whose purpose is to improve the physical or mental condition of thecommunity;

education services, whose purpose is to improve people's understanding of the society and world around them, as well as their intellectual ability and vocational skills;

social welfare services, whose purpose is to improve the social condition and functioning of the community (including, but not limited to, action to reduce poverty and social exclusion);

housing services, whose purpose is to ensure that people are adequately housed.

The social welfare category is the least understood of these four categories, and the one whose charitable status is the most ambiguous. The social welfare sector in Australia has grown substantially over the past 30 years, and is now much more diverse than the "traditional charities" that characterised it up until the 1970s18.

Non-government social welfare organisations in Australia

Social welfare services are those whose main purpose is to improve the social condition and functioning of the community, including but not limited to, reducing poverty and social exclusion.

The Industry Commission, which used the term "community social welfare organisations" to describe this sector, found that in 1994 there were over 10,000 such organisations in Australia employing approximately 100,000 people and involving a much large number of

volunteers. In our view, this was an underestimate.

The Australia Institute of Health and Welfare has developed a useful classification system19 for welfare activity that divides it into the following categories:

personal and social support

child care and preschools

training, rehabilitation and employment

financial and material assistance

residential care and accommodation support

(social) policy development and advocacy, community development, and (social welfare) service development and support.

The classification structure for charities in Pemsel's case does not fit well with the above description of the core purposes that warrant charitable status in contemporary Australian society. From this standpoint, there are two major problems with the "four heads of charity" classification structure. The first three heads fail to
clearly embrace purposes that many would today regard as "core" charitable purposes, while the fourth ("other purposes") is so vague 
18 See Industry Commission, 1995.

19 Australian Institute of Health and Welfare, 1997. Note that the Institute uses the term "community services" to describe these services. This is a more contemporary and inclusive term than "social welfare services", but it leads to confusion because "community services" is also used in a much broader context to refer to health and

education services and service clubs.

and general that it is of little use, except as a reminder that no
classification structure can adequately capture the changing meaning of charity.

Of particular concern to ACOSS is that the first three heads do not clearly and explicitly cover the full range of human services. which are arguably at the core of those "public good" purposes deserving charitable status. This is despite the fact that most categories of non-government, not-for-profit human services are accepted by the Australian Taxation Office as charitable20 (an indication that human services are widely accepted as charitable).

The education head of charity corresponds broadly to contemporary education services. In addition, some social welfare services, such as training services for unemployed people, may come within this head due to the overlap between education and social welfare services. However, these would be a minority of social welfare services.

The courts have for many years interpreted the poverty head of charity21 as inclusive of assistance for people with an illness. On a liberal interpretation, this broadly corresponds with contemporary health services. The poverty head has also been interpreted by the courts as inclusive of assistance for people with a disability, as well as many other social welfare (and social housing 22 ) services. However, both of these interpretations are much broader than contemporary popular meaning of the poverty, which connotes financial hardship or social disadvantage rather than illness or incapacity. This is confusing to the public.

On the other hand, the poverty head is probably too narrow to embrace the full range of social welfare services such as counselling services, neighbourhood centres, and social policy organisations.

The religion head overlaps to a small extent with health, education and social welfare purposes, especially where these services are combined with spiritual guidance. However, there is a crucial distinction, widely accepted in contemporary Australian society, between the purpose of improving spiritual well being and that of improving physical, social or cultural well being.

The fourth head of charity - other purposes beneficial to the community - might potentially include a wide range of social welfare and housing services. In theory, its meaning is probably limited by reference to the other three heads. If this is not so, then it could include virtually any form of altruistic activity and would be so vague and general as to be useless for classifying an organisation as a charity.

It is difficult to assess how broadly this head of charity should be interpreted. A Draft Taxation Ruling23 suggests that it covers a grab-bag of unrelated purposes (the charitable 

20 See Australian Taxation Office: "Charity Pack," 2000.

21 McGregor Loundes, 1996, Australian Taxation Office: "Draft Taxation Ruling - charitable institutions", 1999.

22 These are housing services provided by community organisations, mainly for disadvantaged people.

23 Australian Taxation Office: "Draft tax ruling TR 1999/D21 Š charitable organisations."

status of some of which is in our view doubtful in present-day terms), including public works, disaster relief, culture, research, promotion of industry, defence, protection of animals, environmental protection, moral improvement, neighbourhood advancement, and assistance for Indigenous people.

From the standpoint of human services, neither health services, nor social welfare or housing services are clearly and explicitly included in the four heads of charity. Given that health services arguably fall within the poverty head, the biggest gap between our understanding of the contemporary definition of charity and the "four heads" classification system lies in the fields of social welfare and housing.

The attached list of social welfare services whose charitable status is ambiguous (see Appendix 2) indicates a serious problem for the courts, the Australian Taxation Office, and social welfare and community housing organisations. Although most of these services in this list are accepted by the Australian Taxation Office as charitable (see discussion below of the categories listed in its Charity Pack), the legal basis for doing so is often unclear and this can lead to uncertainty and confusion.

The Australian Taxation Office's classification structure for charitable organisations

The problem of a lack of a clear and contemporary classification structure for charities is most acute for tax administrators and community organisations seeking endorsement as charitable organisations for tax purposes. In preparing its Charity Pack to offer guidance to community organisations on the kinds of organisations it regards as charitable, the Australian Taxation Office (ATO) felt compelled to develop its own 20-part list of "types of organisation".

The Australian Taxation Office's classification structure24
Aged persons
Locality or neighbourhood

Culture
Moral improvement

Disaster relief
People with disabilities

Environment
Poverty

Indigenous persons
Public works and utilities

Animals
Religion

Defence and public order
Research

Education
Science

Health
Unemployment

Industry, commerce, agriculture
Young persons

There is a number of problems with this categorisation system developed by the ATO:

24 See the Charity Pack, Australian Taxation Office, 2000.

It appears to be simply a list with no internal logic.

It includes some very specific categories relating to target groups, such as "aged persons". This is not a sensible way to classify charitable purposes because charitable purposes are not generally defined on the basis of target groups25 , and it invites the

criticism that not every appropriate target group has been included.

Some of the categories (such as defence, moral improvement, industry, and public works) are either out-dated, or have little connection with other charitable purposes.

The categories are too narrow and therefore not sufficiently inclusive. For example, many "social welfare" services such as marriage counselling, that are accepted as charitable by the ATO, are not clearly included due to the lack of a broad category for "social welfare" alongside health and education. 26
Problems and possible solutions

In the absence of a contemporary classification structure for charities, two problems emerge.

First, newly-emerging "public good" organisations that are charitable in nature are denied charitable status, creating a need for separate categories of community organisation for taxation and other purposes. An example is the "community service" category in S50-10 of the Income Tax Assessment Act that was introduced in the early 1970s to extend income tax exemptions to altruistic community organisations that were not at that time clearly eligible for charitable status.

Second, organisations that were once considered charitable but are no longer so in the present-day context are likely to remain on the register. An example is gun clubs in the United Kingdom, whose charitable status was recently reviewed27.

A classification structure for charities must have internal consistency and sufficient flexibility to embrace new social trends and priorities, and it must be capable of being understood and supported by the broader community. This implies that it should not be so wide as to embrace all community organisations. Therefore, another broad category (or categories) of community organisation is still needed to cover those which are not charitable, but nevertheless worthy of public support.

Any new classification structure should be based on categories that refer to the broad purposes of charity (such as improving public health) rather than target groups or specific activities. In our view it should have at its core the promotion and improvement of:

health, education, social welfare and adequate housing (the purposes of contemporary human services); and

people's spiritual and cultural development.
25 However, target groups arguably play a much greater role in defining public benevolent institutions, as we argue below.

26 The ATO lists marriage counselling under the heading "Locality or neighbourhood" which along with "moral improvement" served as a catch-all for many welfare services.

27 See Charities Commission of England and Wales, 1999.
Another purpose that should be recognised as charitable, given increasing public interest and altruistic activity in this area, is protection and improvement of the natural environment.

This sits logically alongside human services and religious purposes in a revised classification structure for charities.

It is probably not necessary to abandon the four heads of charity in order to develop a contemporary classification structure for charitable purposes. It would be possible, for example, to use it as a basis for a new structure and add to it. Another, less desirable

alternative would be to include new categories of charitable purposes within the other purposes beneficial to the community head.

The poverty head plays an important role, despite the ambiguities noted above. This is because it corresponds most closely with the popular conception that charities are organisations to assist disadvantaged people. Thus the poverty head of charity was the basis for the special public benevolent institution category developed in Australia in the 1970s to target tax concessions towards charities assisting disadvantaged people. A contemporary interpretation of this head of charity should emphasise the goals of promotion of social inclusion and recognition of social diversity, as well as more traditional purposes such as alleviating hardship and disadvantage.

A revised and up to date classification structure for charities is likely to include some purposes28 (especially in the social welfare field) that are not presently recognised by the courts or tax administrators, and exclude others whose charitable status reflects the priorities and social norms of an earlier era.

One social welfare purpose that should be included, but which is not regarded as charitable by the Australian Taxation Office, is child care. The Australian Taxation Office excludes child care services from its list of charitable organisations in the Charity Pack. This appears to be based on a presumption that child care services are "economic" services to assist parents participate in the workforce, and not services for children or educational services.

It is anomalous to define aged care services as charitable yet exclude child care services. Moreover, the boundary lines between "child care" and "education" are blurring as both parents and public funding bodies increasingly require child care services to offer an

educational program. For example, in New South Wales, State Government funding for preschools (acknowledged as charitable by the ATO) and day care centres (which are explicitly excluded) is offered under a single program.

Recommendation 1

Following consultation with the charitable sector and State Governments, the Inquiry should publish a contemporary interpretation of the meaning and scope of the "four heads of charity" that form the basis for the classification of charitable purposes at common law. It should recommend to the Government a mechanism by which this interpretation can guide

28 These are probably not large in number, since in its Charity Pack the ATO has classified as charities a wide range of social welfare organisations whose status was previously ambiguous (for example, neighbourhood centres). However, it is important to reduce ambiguity by developing an inclusive and logically consistent

classification structure, both to guide the courts and to help ensure that the status of newly-emerging community organisations is quickly resolved.

the courts and the Australian Taxation Office in their judgements and decisions with regard to the charitable status of organisations.

This interpretation should not seek to redefine the basic idea of charity (that is, altruism for the public good). Rather, it should apply that basic idea to the task of defining the meaning and scope of the "four heads", with particular emphasis on "the relief of poverty" and "other purposes beneficial to the community". It should address the following requirements:

(1) It should be simple, internally consistent, sufficiently flexible to embrace emerging social trends and priorities, and capable of being readily understood and supported by the broader community.

(2) It should be based on categories that refer to the broad purposes of charity, such as improving public health, rather than specific target groups or activities (such as people with disabilities or acute health care services).

(3) It should place human services (that is, the promotion and improvement of health, education, social welfare and adequate housing) at the core of charitable purposes, along with the promotion of spiritual well being, the protection and improvement of the natural environment, and the promotion of culture.

(4) With regard to the relief of poverty, it should emphasise the special importance of purposes that promote social inclusion, recognise social diversity, and assist people to overcome hardship and disadvantage whether through direct assistance or by contributing to the development of public policy in this area.29
(5) It should review the contemporary relevance of other purposes that have been accepted as charitable in the past, including the promotion of industry, defence, and public works.

Recommendation 2

The Inquiry should, following consultation with the child care sector and relevant educational organisations, publish a statement defining "child care" and recommend to the Government that the Australian Taxation Office use this as a basis for a Draft Taxation Ruling recognising child care as a charitable purpose.

(3) Restrictions on public advocacy

The law of charity is inconsistent. In most cases, it defines organisations as charities according to their main purpose, but in some cases it determines an organisation's charitable status on the basis of the means by which its main purpose is achieved.

Whether the courts and the bureaucratic administrators of charities should concern themselves with means as well as ends depends on the underlying objectives of charity law. For example, the courts and the bureaucracy have an important role in ensuring that charities carry out the purpose for which they are registered and properly account for their expenditure, including any donations received. This helps maintain public confidence in charities generally.

29 Note that this aspect is further developed in R5.

Some argue that it is appropriate to focus on the activities of charities in order to determine whether they should be exempted from transaction taxes such as the Goods and Services Tax, as discussed below.

However, the courts in Australia and the other common law English-speaking-countries have also sought to restrict the range of activities which a charity can undertake in pursuit of its charitable purposes, and this has given rise to much controversy.

The most important case is the restriction of public advocacy activity by charitable organisations30. A number of judgements in the common law countries have found that organisations whose primary role is public advocacy of a "cause" cannot be charitable, although advocacy which is "incidental" to other charitable purpose will not normally threaten an organisation's charitable status.

This has given rise to complex rules which aim to distinguish between organisations that are primarily advocacy bodies and those for whom advocacy is an incidental activity.

In the United Kingdom, this has led to the development of a set of intrusive and rather paternalistic rules restricting the "political activity" of charities, whose objective appears to be the avoidance of controversy as much as defining charitable purposes.31
In the U.S. and Canada, there are arbitrary restrictions on the proportion of an organisation's funds that can be devoted to advocacy purposes.32
In Australia, there is no similar attempt to regulate the advocacy activities of charities. However, any charity that engages in public advocacy is at risk of losing its charitable status. This issue is of grave concern to many charities (including many direct service providers who engage in advocacy). Now that all charities have been required to register afresh as part of the Registration Of Gift Deductible And Tax Exempt organisations (ROGATE) initiative, many may face the prospect of a detailed audit of their advocacy activities by the Australian Taxation Office.

It is noteworthy that few countries outside the English common law tradition attempt to restrict the advocacy role of charities.33
In our view, these restrictions reflect a misunderstanding of the distinction between charitable purposes and the means by which they are achieved. The judgments underpinning them also fail to make the crucial distinction between advocacy as a means to achieve charitable purposes and political activity generally. Charities that engage in advocacy play an important role in policy development and public debate that benefits the groups or communities they serve.

This can be illustrated by a simple example: the successful research, policy development and advocacy conducted by charitable organisations in Australia in the early 1970s to increase the level of social security payments (see box below).

30 National Anti-vivisection Society v IRC [1948} 2, Royal North Shore Hospital of Sydney Vs Attorney General (NSW) (1938) 60 CLR 396 at 426, McGovern Vs Attorney General [1981} 3 All ER 493.

31 Charities Commission of England and Wales, 1998. These rules draw a distinction between "emotive" and "rational" advocacy and attempt to restrict the participation of charities in "public demonstrations".

32 Revenue Canada, 1987.

33 Randon & Perri.

A case study in effective welfare advocacy: age pensions and poverty

At the time of the first major study of the incidence of poverty in Australia in the early 1970s (which was headed by Professor Ronald Henderson and subsequently referred to as the Henderson Inquiry), the largest single group of poor Australians were aged persons.34
According to the Inquiry's figures, 13% of single aged males and 8.4% of single aged females, and 3.8% of aged couples lived in poverty in 1972, a total of 54,000 households. Many charitable organisations assisted these older Australians with emergency relief and other direct services to alleviate their poverty. Most of these services would readily be acknowledged today as charitable, and most of them would also attract tax deductability for donations on the grounds that they were also benevolent. However, the scale of the

problem was such that voluntary welfare activity alone could not make serious inroads into poverty among older people.

Therefore, many of these charities, along with others whose primary role was policy and service development and advocacy rather than direct service provision, 35 made submissions to the Inquiry. They also lobbied the Government to increase the age pension and other payments (especially unemployment benefits) and to improve funding for a range of health, welfare and other services for older people. All of these social welfare organisations, including the peak bodies and advocacy organisations, drew upon the experience of direct

service providers assisting people in poverty to mount their case. In fact, this advocacy activity was motivated by an acute awareness of the limits of voluntary action alone in alleviating poverty among older Australians (and many other groups whose risk of poverty

was high).

A very important outcome of their efforts was the decision of the then-Government to link pensions and benefits to movements in average weekly earnings. Recent expert analysis of poverty in Australia, using the same measure developed for the Poverty Inquiry, shows that the risk of poverty among older Australians has greatly diminished since this decision was implemented. According to this research, 9.3% of aged single males, 4.1% of aged single females, and 3.3% of aged couples were living in poverty (taking account of housing costs) in 1996 Š a reduction of more than 50% in the incidence of poverty among older Australians.36
Although the problem of poverty among older Australians is far from resolved, the importance of this increase in pension rates can be seen from the fact that, if poverty rates among older Australians had remained at their 1972 levels, an additional 40,000 older Australians would now be living in poverty.

There are many other examples of the importance of public policy in improving outcomes in the fields of health, education and welfare. 
34 Australian Government Commission of Inquiry into Poverty, 1975.

35 This included ACOSS, which published its own analysis of poverty at that time (see ACOSS, 1973).

36 See King A, 1997. Equally importantly, the "gap" between the average income of poor older Australians and the relevant poverty line was much lower in 1996 than it was in 1972. In most cases, an increase of a few dollars per week would have raised their incomes above poverty levels in 1996.

Although Government-controlled bodies cannot be charitable, many community organisations have contributed to the development of such public policy by:

researching and analysing the outcomes of public policies in these areas (often based on the direct service delivery experience of the organisations, or the members of peak bodies), as well as social and economic trends that have a direct bearing on these policies (such as levels of poverty and unemployment or the incidence and distribution of disease);

building policy networks within their own sectors to draw on service delivery experience and provide a basis for effective policy development and advocacy;

developing policies in these areas for implementation by government or the charitable sector itself (such as social security payment rates or emergency relief policies);

advocating their own policies ;

dialogue and partnership with government with regard to the development and implementation of policy.

In our view, these activities should not threaten an organisation's charitable status, whether they are its primary activity or an incidental activity. The key test of whether these activities are merely political (that is, they aim to increase the political power or influence of the organisation or its members) or charitable (that is, they aim to improve public health, education, or social welfare) should be their purpose rather than the nature of the activity itself (for example, whether private lobbying or public advocacy are used as the means to achieve charitable purposes). It should be possible for the courts to "see through" research, policy development advocacy activities that are designed to achieve a political project rather than a charitable project.37
Of course, it would still be necessary in some cases to examine the advocacy activities themselves in order to assess their underlying purpose. For example, an organisation that publicly campaigns for a political party during an election is likely to be doing so for political rather than charitable purposes. However, this does not alter the basic principle advocated above.

Three arguments have been advanced in favour of denying advocacy organisations charitable status.

The first of these arguments is that if organisations whose main activity is advocacy to change Government policy are accepted as charities, the courts would be forced to pass judgement on the rights or wrongs of Government policy, thereby intruding upon the role of Government.38
However, the courts are not being asked to sit in judgement on public policy. They are being asked to facilitate policy development and public discussion around issues that bear on charitable purposes (such as the relief of poverty) by enabling advocacy organisations to attract financial support from the public. Whether the court

37 See for example the judgement in Re Hopkinson (deceased) and Lloyd's Bank Ltd V Baker [1949}1 All ER 346, where the court found that while ..."Its perfectly legitimate and proper object is, in my judgement, to advance the cause of the Labour Party by improving its methods of propaganda and by increasing its electoral efficiency,..."political propaganda masquerading - I do not use this word in any sinister sense - as education is not education...it is not charitable."

38 See Bowman Vs Secular Society Ltd [1917} AC 406 at 442.

approves of the purpose of the advocacy is not at issue. At issue is whether the purpose of the activity is charitable.

In a pluralistic society such as Australia, public policy development is not the role of Government alone. It would be naive to assume that in a Westminster system of Government, policy is developed exclusively by the legislature with the support of the public bureaucracy, and it would be wrong to assume that this is desirable. Governments recognise the important role of advocacy and peak bodies in the health, education and social welfare fields in many ways, including by directly funding such bodies, by appointing their representatives to advisory bodies, and by convening regular meetings between those organisations and relevant Ministers.

A second argument is that including advocacy bodies in the definition of charity would attract controversy and thereby undermine public support for charities generally. This appears to be the thinking behind the tight regulation of the advocacy activities of charities in the United Kingdom. However desirable it might be to forge a public consensus in support of charitable purposes, any argument that "controversial" purposes should not be recognised as charitable should be firmly rejected. There is an important distinction between altruism for public benefit and a public consensus on what constitutes the public

benefit.

Many disadvantaged groups who are the recipients of charitable services are politically "unpopular", such as refugees who arrive in a country by unorthodox means or people with a substance abuse problem. Community organisations that assist these groups may be classified as charitable, notwithstanding a lack of public consensus in favour of their work. Further, many charitable purposes, for example the promotion of racial harmony, that have attracted a great deal of controversy in the past are now more widely accepted.39 It would be counter-productive to deny these organisations charitable status at an early stage in their development, simply because some people (or even many) oppose their objectives or activities. Those who support their work will donate; those who oppose it will choose not to.

A third argument for restricting the scope of the advocacy activities of charities is that it would be too difficult to distinguish between advocacy for charitable purposes and that which is essentially political. This argument turns on the degree of difficulty in identifying and classifying charitable purposes. As we argue above, a clearer and more up-to-date classification structure would help clarify which purposes are charitable.

This argument also ignores the administrative difficulty, arbitrariness, and compliance costs associated with any serious attempt to constrain the advocacy role of charities. A simple formula such as the proportion of revenue devoted to advocacy (as in the U.S. and Canada) will inevitably be unjust. On the other hand, more complex rules which attempt to restrict the kinds of advocacy activity that charities may undertake (as in the U.K.) will inevitably be intrusive, costly to comply with, and very subjective.

The sensible approach would be to abandon attempts to restrict these activities, and focus instead on whether the main purpose of the organisations concerned is charitable.

39 The Charity Commission of England and Wales has recognised this purpose as charitable in a recent review.

Recommendation 3

The Inquiry should publish a statement clarifying the distinction between advocacy activity for charitable purposes, and political activity generally.

It should recommend to the Government that the Australian Taxation Office use this statement as a basis for a Draft Taxation Ruling which recognises that organisations whose primary activity is social policy development, research, or advocacy may be charitable, providing such activity is clearly directed towards charitable and not political purposes.

(4) Self-help organisations

The charitable status of self-help organisations - those which assist people to take action to resolve their own problems - is unclear. Superficially, self-help organisations offend the principle that charities should extend their services in an open-ended way to the public or a class of people within the community who need assistance, rather than concentrating on the needs of their own members. This is a major reason that many clubs are denied charitable status.

However, there has been a strong trend over the past 30 years for community organisations to address poverty and disadvantage through self-help and community activation. Examples include organisations of individuals suffering from a common medical condition, food cooperatives for unemployed people, or Alcoholics Anonymous. This reflects a weighty body of evidence that it is often more effective to provide people with the skills and resources to assist themselves (for example, through emergency relief combined with budget counselling) than to simply "deliver" assistance to them in a pre-determined way (for example, through emergency relief alone). In addition, it is widely acknowledged that people in similar circumstances can offer more intensive and consistent support to each other than, say, a counsellor in a community organisation.

It would be counter-productive to deny charitable status to self-help organisations whose purposes are charitable (if the element of exclusivity and mutual support is set aside).

This leaves two competing objectives to be reconciled:

to exclude organisations that only exist to assist their particular "signed-up" members, rather than the public or a general class of people (such as those with multiple sclerosis); and

to recognise and support self-help organisations whose purposes are otherwise charitable.

One possible compromise is found in existing charity law, which draws a distinction between charities whose purpose is the relief of poverty (in the broad sense described above, which includes illness and incapacity) and other charities. It is possible for charitable trusts in the former category (relief of poverty) to restrict their support to disadvantaged people who have a relationship with each other or even the donor40 .

40 See McGregor Loundes, 1996 and Dingle V Turner [1972] AC 601.

Presumably, this distinction is made in order to provide more latitude for charities assisting disadvantaged people, on the assumption that in these cases tax concessions are less likely to be manipulated to benefit high income tax-payers. Thus, self-help organisations whose purpose is the relief of poverty (broadly defined) may be charitable notwithstanding the element of mutual support.

If an effective way cannot be found to distinguish between self-help organisations within the human services and mutual organisations generally, then the principle underpinning this special treatment for charities for the relief of poverty could be restated, with an

emphasis on of self-help and community development activity as an exceptional case.

Recommendation 4

The Inquiry should publish a statement clarifying the distinction between organisations using self-help methods to address poverty and disadvantage, and mutual organisations generally.

It should recommend to the Government that the Australian Taxation Office use this statement as a basis to publish a Draft Taxation Ruling which recognises the charitable character of these self-help organisations.

___________________________

4. Key problems with the definition of public benevolent institutions

Public Benevolent Institution (PBI) status was originally intended to confer the most generous tax treatment to charities that work with disadvantaged people. However, this category is now out-dated, arbitrary in its application, and too narrowly defined.

(1) The justification for a separate PBI category

To our knowledge, unlike the concept of charity, the PBI category has no purpose beyond taxation law. As explained earlier, this category was introduced into Australian taxation legislation in the 1920s in order to restrict the most costly tax concessions to charities whose main purpose was the relief of poverty, that is broadly speaking, towards disadvantaged people. It should now be assessed on the basis of this tax policy objective.

The table below shows that the total cost of tax concessions for community organisations this year was estimated by the Treasury to be just under $800 million41. Although this is a significant level of expenditure, it should be kept in perspective. It represents just 4% of total tax expenditures and less than one tenth of the cost of tax expenditures for superannuation. It also helps to leverage a substantial contribution from donors and volunteers in community organisations to provide services which Government might otherwise have to fund.

41 It should be noted that, due to data limitations, these estimates are very imprecise.

Treasury estimates of tax expenditures for community organisations

Tax expenditure
Estimated cost

($ million in 2000-01)

Income tax exemption for various non-profit community organisations
$25m

Income tax exemption for religious institutions
not known

Income tax exemption for non-profits engaged in the promotion of industry
$30m

Income tax exemption for public and not for profit hospitals
$1m

FBT exemption for public benevolent institutions (apart from hospitals)42
$130m

FBT exemption for public hospitals
$135m

FBT exemption for religious institutions
$175m

FBT rebate for certain charities and community organisations
$42m

Income tax deduction for donations to gift deductible entities
$246m

Total: tax expenditures for community organisations
$784m

Tax expenditures for superannuation
$8,745m

All tax expenditures
$19,670m

Source: Treasury: Tax Expenditures Statement, 1997-98

Nevertheless, Governments should be concerned about the targeting of taxation support for community organisations, just as they concern themselves with the targeting of direct expenditures. For example, ACOSS is very critical of Australia's $8 billion superannuation tax concessions on the grounds that much of this foregone revenue is wasted on high income earners who can afford to fund their own retirement. The same vertical equity principle should apply to tax concessions for community organisations (which ultimately benefit the users of their services). 

There is a strong tradition in Australia of targeting public assistance on the basis of financial and other needs. It is broadly accepted that Governments should support community services that benefit the public generally, such as public hospitals and schools. However, it is also broadly accepted that the greatest support should go to those organisations assisting

disadvantaged people.

There is a case for applying this principle particularly to tax deductions for donations, since their cost to the Budget is otherwise limited only by the generosity of donors. On this basis,

42 These FBT concessions were recently capped.

it is sensible (at least in principle) to maintain a special category of charity whose purpose is to assist disadvantaged people, that attracts more valuable tax concessions (in this case, income tax deductibility for donations and Fringe Benefits Tax concessions) than other charities.43
This principle should be applied consistently. It would be unfair to target tax concessions for charities in this way if such targeting is not applied to other community organisations.

However, the main tax concession that applies to PBIs (gift deductibility) extends to many other community organisations (both charitable and otherwise) whose purpose is often far removed from assisting disadvantaged Australians. They include:44
political parties;

private school building funds, regardless of the circumstances of their students;

a diverse group of individual organisations that have been approved by the Government of the day as gift deductible entities;

health benefits organisations;

cultural organisations or funds.

Our argument is not that these organisations are unworthy of public support. Rather, there is a serious inconsistency in the income tax law, which restricts gift deductibility to a particular class of charities whose purpose is to assist disadvantaged people, while extending it to other community organisations that are not so targeted, including some that mainly benefit the better-off.

It is difficult to justify the restriction of certain tax concessions to a separate category of charities called public benevolent institutions if gift deductibility is similarly restricted, within other classes of community organisation, to those whose dominant purpose is to assist disadvantaged people. We therefore propose that the inquiry examine the feasibility of adopting this approach. If, on the other hand, all charities are entitled to the same tax concessions, the public benevolent institution category is redundant.

The following discussion of problems with the present definition of public benevolent institution therefore assumes that the Review will examine the feasibility of introducing a general distinction for taxation purposes between those community organisations whose dominant purpose is to assist disadvantaged people and those who assist the public generally.

If it is accepted that the objective of the present definition of public benevolent institution is to create a separate class of charities in order to target tax concessions towards those assisting disadvantaged people, then there are two main problems with the existing definition:

There is no clear relationship between "charitable institution" status and PBI status, which leads to confusion.

43 See Chesterman, 1999.

44 A more detailed list of these gift deductible entities is in Appendix 1.

The legal and administrative interpretation of PBI status has stagnated, and is too narrow in scope. In particular, PBI status is arbitrarily restricted to "traditional charities" providing a restricted class of direct services to disadvantaged persons.

As we explain in the next section of this submission, one outcome of these deficiencies is that a plethora of special categories of "gift deductible entity " has been introduced to cater for organisations that don't fit the narrow PBI category. Because the front door was so firmly closed, back doors have opened. This has given rise to unnecessary complexity, and also unfairness. For example, organisations that fall well outside charitable or PBI status can achieve gift deductible status by lobbying the Government of the day and having themselves listed as gift deductible entities.

(2) The relationship between charitable and PBI status

In Australian taxation law, these two categories stand alone, even though public benevolent institutions are logically a sub-set of charities, and this was the original purpose of introducing the public benevolent institution category.

The separation of these two categories leads to unnecessary complexity. It is also confusing to the public because, although most people instantly recognise the term "charity", they are not aware of "public benevolent institutions". It would make more sense for the two definitions to be linked so that they are better understood and anomalies do not emerge between them over time.

It would also be much simpler to administer the system of classification of community organisations as public benevolent institutions if it was clearly established that an organisation must first be charitable in order to qualify for PBI status. This is because the vast majority (if not all) public benevolent institutions are also charities, and it is confusing for them to undergo two entirely separate tests to establish their charitable status and their PBI status.

One possible definition for public benevolent institutions, based on first principles, would be "a charitable organisation whose dominant purpose is to assist disadvantaged people". We use the term "disadvantaged" here to refer to those who have a disadvantage (such as poverty, illness, disability, or a need for constant personal care) that prevents them from meeting their basic needs or participating in society according to their potential. This is essentially the same in scope as the terms "poverty, sickness, suffering, distress, misfortune, disability, destitution, or helplessness" that are currently used to identify the recipients of benevolent assistance, but it is more contemporary, precise, and inclusive.

(3) The restriction of PBI status to direct service providers

The current definition of "benevolence" applied by the courts and the Australian Taxation Office to classify organisations as public benevolent institutions is out of tune with contemporary methods of human service delivery and development. As is the case with charitable institutions, the law pays too much attention to how services are provided rather than their main purpose.

The original objective of the PBI category was to target certain tax concessions to those charities whose purpose was to assist the most disadvantaged people in the community (essentially, those whose dominant purpose, in terms of the traditional classification structure for charitable purposes, was the relief of poverty). The means by which this purpose is achieved will obviously vary from organisation to organisation as well as, most importantly, over time.

However, the law in this area has become ossified, due a lack of up to date case law and information on the range of strategies adopted by community organisations to assist disadvantaged people. The image of "benevolence" conveyed by court judgements is one of a "traditional charity" dispensing relief to poor people or caring for people with disabilities, although the underlying concept is significantly broader than this. This unfairly discriminates against charities that have adopted more contemporary approaches to assisting disadvantaged people, and discourages reform and innovation within the charitable sector.

The key flaw of the current definition of "benevolence" is a rigid and unnecessary emphasis on direct service provision to individuals, on the presumption that direct services are more worthy of support than organisations which assist disadvantaged people indirectly. This restriction of PBI status to direct service providers has operated since the early judgments interpreting this term,45 and it reflects the prevailing model of service provision at that time. However, this restriction is not relevant to the basic policy objective of the PBI category, as described above. Thus, PBI status is now significantly narrower than the "poverty" head of charity it was designed to replicate.46
Moreover, over the past 30 years, as the charitable sector has grown and developed, it has adopted a much more diverse range of strategies and service delivery modes to address disadvantage. This development is traced in the Industry Commission's report on Charitable Organisations in Australia47.

These methods of assisting disadvantaged people include the self-help, advocacy, research and policy development services alluded to which in the earlier discussion of charitable organisations. These organisations have grown in number as the prevailing philosophy of charitable action has shifted from an overwhelming emphasis on the direct alleviation of poverty and disadvantage towards equipping people to overcome them, and changing the circumstances which give rise to them (such as high levels of unemployment).

Further, the growth and development of the charitable sector itself over this period led to a new division of labour between direct service providers on the one hand, and policy development, advocacy, and peak or coordinating bodies on the other. Peak bodies assist direct service providers to provide their services more effectively and influence public policy on behalf of their clients48.

45 For example, Perpetual Trustee Co Ltd V FC of T 45 CLR 224.

46 See McGregor Loundes, 1996.

47 Industry Commission, 1995.

48 Industry Commission, 1995.

The role of peak and coordinating bodies was recognised in the Australian Council for Overseas Aid case, though in a narrow way.49 This judgment acknowledged that peak bodies and their constituent organisations can be viewed as a single network of services assisting disadvantaged people. This is a significant advance on the previous strict limitation of PBI status to direct service providers, but it is still unnecessarily restrictive. This judgement has been interpreted by the Australian Taxation Office as restricting PBI status to those peak or coordinating bodies whose work is entirely restricted to supporting their members in the provision of direct services (or direct service provision in their own right).50
The importance of the coordinating and advocacy roles of peak bodies was recognised by the Government in a recent decision to draft legislation granting gift deductible status to peak and advocacy bodies in the public health field.51 As the Treasurer's media release explains, the purpose of this legislation is to ensure that:

"Organisations whose main activity is promoting the prevention or control of disease or illness in people can continue to access important tax benefits. These organisations are integral in promoting good health in Australia .....To date [they] have been considered public benevolent institutions.....However, over time their activities may have changed such that they may no longer be considered to be PBIs. This is because their principal activity may now be indirectly rather than directly relieving sickness, distress or suffering. Without legislative amendment, these organisations will lose access to tax benefits."

This is a positive initiative to address a real problem with the current definition of public benevolent institutions. However, it is a piecemeal approach, and follows on the heels of previous legislative action to extend gift deductible status to certain welfare, environmental, health research, family services, and cultural organisations (see Appendix 1).

To the extent that these organisations mainly assist disadvantaged people, this would probably not have been necessary if PBI status was not arbitrarily restricted to organisations providing direct assistance. A change along these lines in the definition of public benevolent institutions should clear the way for broader reform and simplification of the classification of community organisations entitled to gift deductibility. In this context, it is ironic that gift deductibility is extended to donations to political parties, yet denied to charitable organisations advocating on behalf of disadvantaged people.

49 Australian Council for Overseas Aid V Fc of T 80 ATC 4575; 11 ATR 343.

50 Australian Taxation Office, 2000.

51 Treasurer, June 2000.

The Industry Commission's findings on PBI status

In its report on Charitable Organisations in Australia, the Industry Commission acknowledged the excessively narrow scope of PBI status and therefore advocated the extension of gift deductibility to community social welfare organisations generally, including advocacy bodies:

"By focussing on the direct relief of poverty, sickness, destitution and helplessness, the current definition excludes a wide range of work of a preventative, advocacy or self-help nature. Despite the fact that they may be more beneficial in the long term than direct relief, such works are denied a number of significant taxation benefits."

"The Commission considers that there is a general community benefit in allowing greater flexibility in the way organisations address perceived needs. The current system favours PBIs over other community social welfare organisations that address the needs of the community in less direct ways 52 ."

ACOSS agrees with this assessment of PBI status, but considers that it would be preferable to broaden and modernise PBI status itself on the basis of first principles, rather than introduce a new category of gift deductible entity alongside it as the Commission proposed.

The failure to reassess and redefine PBI status in the past has already led to an unnecessary proliferation of new categories of gift deductible entities.

If a separate public benevolent institution category is maintained, it should be defined in accord with its original purpose, to limit certain tax concessions to charities that assist disadvantaged people. Whether or not an organisation provides direct services to disadvantaged people is not relevant to this purpose.

Further, the concerns raised in the above discussion (on the definition of charity) with regard to advocacy and self-help organisations also apply to their PBI status. These problems would be resolved if the definition of charitable organisations were changed as proposed above, and PBI status becomes a sub-set of charitable status as proposed here.

Recommendation 5

(1) The Inquiry should develop, in consultation with the charitable sector, a new statutory definition for public benevolent institution and recommend to the Government that this be used in relevant Federal legislation.

(2) It should consider the option of defining a public benevolent institution as "a charitable organisation whose dominant purpose is to assist disadvantaged people", where the term "disadvantaged people" refers to those who have a disadvantage (such as poverty, illness, disability, or a need for personal care) that prevents them from meeting their basic needs or participating in society according to their potential.53
52 Industry Commission 1995, pp 283-284.

53 This is essentially the same in scope as the terms "poverty, sickness, suffering, distress, misfortune, disability, destitution, or helplessness" that are currently used to define PBIs, but it is more contemporary, precise, and inclusive. In particular, it makes it clear that PBIs are a sub-set of charitable organisations.

(3) The Inquiry should also examine, in consultation with the broader community sector, the possible extension of this distinction (between those organisations whose dominant purpose is to assist disadvantaged people and those that assist the public more generally), to other categories of community organisation for Federal taxation

law purposes.54
(4) The proposed new statutory definition should remove the current restriction of public benevolent institution status to organisations providing direct services to individuals within their target group.

___________________________

54 For example, a distinction would be made between school building funds for schools that mainly teach

disadvantaged people and those teaching a wider range of students.

5. Key problems with the definitions

of other community organisations

There is a plethora of other categories of community organisation in the income tax law. Some are income tax exempt entities, while others are gift deductible entities.55 One of the main reasons for the proliferation of these categories is that the definitions for charitable organisations or public benevolent institutions are too narrow or too uncertain. For example, the "community service organisation" category that attracts income tax exemptions was added to the legislation in the early 1970s to fill a gap left by the narrow interpretation of charitable status at that time.

These categories of community organisation, especially those conferring gift deductibility, have been added to the income tax law one by one, either to address the above problem or for political convenience. One of the worst anomalies of this system is the fact that organisations whose purposes are clearly not charitable, and who are clearly not established to assist disadvantaged people, may lobby the Government of the day to be included in a list of individual gift deductible entities.

A more coherent classification structure for both charitable organisations and other community organisations, based on first principles, would reduce both the need and the temptation for Governments to grant organisations gift deductible status by this "back door" means.

One positive development in recent years is the grouping of these categories of community organisation under broad headings such as "welfare and rights", "environment" and "cultural organisations and funds". This could form the basis for a logical and coherent classification structure for those community organisations that fall outside the scope of charitable organisations.

The above recommendations to clarify and improve the definitions of charitable organisations and public benevolent institutions should pave the way for an overhaul of this broader classification structure relating to community organisations within the income tax law.

If the public benevolent institution category is maintained and improved in order to target gift deductibility for charities, then consideration should be given to applying similar rules to the targeting of gift deductibility for other community organisations (as proposed in Recommendation 5, above).

In addition, the present classification structure for community organisations (other than charitable organisations) should be simplified and brought under the broad heading of "community organisations".

55 See Appendix 1 for details.

Although this is beyond the scope of the Inquiry, the Government should establish a formal review of the classification structure and scope of gift deductible entity status pursuant to the income tax law, as the present system is both unfair and incoherent. This should include a review of the process whereby organisations apply for and secure gift deductibility status.

Recommendation 6

Consistent with the recommended changes to the definitions of charitable organisations and public benevolent institutions, the Inquiry should, in consultation with the community sector, review the classification structure in the federal income tax law for other tax exempt and gift deductible community organisations, and make recommendations to Government for legislative changes to:

adopt a generic term such as "community organisation" to describe not for profit, non-government organisations that contribute to the public good 56 ;

develop a new classification structure for community organisations that fall outside the definition of charitable organisations, and remove confusing, overlapping, and redundant categories.

The table below outlines in summary form a possible overall classification structure for community organisations, based upon the above recommendations 1, 5, and 6 above.

56 This would include, and extend beyond, public benevolent institutions and charitable organisations.

A possible classification structure for community organisations for taxation and

other purposes

Category
Description
Legislative purpose

Community

Organisation,

(including the

categories below)
A non-government, not-for-profit organisation;

that contributes to the public good.


To support these

organisations through

tax concessions.



Charitable

organisation

(including t he

category below)


An altruistic community organisation;

that assists the public or a section of the public

without discrimination;

whose dominant purpose is the relief of poverty, or the promotion and improvement of:

health, education, social welfare or adequate housing; or

spiritual or cultural development; or

the natural environment; or

other similar purposes beneficial to the community.
To confer on these organisations a special status that signals to the public that they are worthy of public support for the public good.

To support these

organisations through

tax concessions



Public benevolent

institution


A charitable organisation;

whose dominant purpose is to assist disadvantaged people.


To target some tax concessions towards these charities and not others57


___________________________

57 For consistency and fairness, this form of targeting should also apply to community organisations generally, not only to charities.

6. Should definitions be based on

purposes or activities?

Thus far, we have addressed issues arising from the classification of organisations as charities or public benevolent institutions based on their dominant purpose. The Inquiry's Issues Paper raises the possibility of a different approach: classifying the activities of an organisation as charitable or benevolent. This would mean that distinctions would be made (especially for tax purposes) between the different activities of the same organisation.

This would be a radical departure from the traditional focus of charity law on charitable purposes. Moreover, most community organisations would argue that the primary purpose of an organisation should determine its tax status. This avoids the need for complex, intrusive and potentially costly attempts to distinguish between the various activities of an organisation (and tax each one differently).

One of the arguments advanced for a classification system based on activity rather than purpose is the "level playing field" argument that charities engaged in "commercial" activities should not have an unfair advantage in competing with business enterprises.

There is no convincing evidence to suggest that such "unfair competition" is a serious problem in Australia. Few Australian charities engage in major commercial business enterprises for fund raising purposes. This is in sharp contrast to the situation in the United States, where charities are involved in widespread commercial activity and the issue of "unfair competition" has some real weight and relevance. As a result, charities in the U.S. are required to operate any commercial business through a separate corporate structure.

This requirement is not needed in Australia, and it would impose considerable compliance burdens on charities. This is especially so in those sectors of human services where Governments have established "pseudo-markets" for the funding and delivery of human services, such as aged care, employment assistance and child care. There is a risk that "commercial" activity in these areas would be defined to include the provision of "core" charitable services, whether or not this was intention of the Government. (This problem is further discussed below.)

The level playing field argument is weak in theory, at least with regard to the income tax concessions of charities and public benevolent institutions. Strictly speaking, charities do not have "income" in the sense that this term is used in taxation law58 . They have no net profits to distribute to shareholders, beneficiaries, or members. Instead, their funds are devoted to the provision of services.

Moreover, income tax exemptions and gift deductibility apply to an organisation rather than its activities, so they can only subsidise its commercial activity indirectly. These tax concessions can be justified on the grounds that the public good is served by 

58 See Industry Commission, 1995.

encouraging altruistic action (action that is not motivated by profit or personal gain) to address social problems. This is the justification for distinguishing between the activities of charities and those of businesses, even though those activities may on the face of it be identical.

However, in determining whether or not community services will attract the Goods and Services Tax (GST), a different approach was taken to their income tax treatment. GST exemptions for charities and a range of other community organisations are determined on the basis of both organisational status (a charitable or gift deductible institution) and activity (non-commercial activities). The argument for adopting this approach was presumably that, unlike income tax, the GST is a transaction tax Š a tax applied to services or activities rather than organisations.

There are practical problems with the present GST exemption for charities. Deciding whether an activity is "commercial" can be a complex and costly exercise for charities.

Further, the "commercial activity" rule means that "core" charitable activities for which fees are charged in a competitive market (for example some employment or relationship counselling services) may be taxed, even if this was not the intention of the legislation.

This means that consumers of some community services are not protected from having to pay the GST, which is also contrary to the Government's original intention.

This would have been a much bigger problem had the Government not exempted services funded under certain government programs (whether provided by charities or for-profits) for aged care services, child care services, and disability services. Most health and education services are also exempt. However, a list of specific exemptions is not a good way to implement a decision to exempt community services from the GST. Gaps and anomalies will emerge over time.

One way to resolve this problem is to develop a definition of charitable activities (as distinct from charitable purposes) that would be used for the purpose of transaction taxes such as the GST (but not for the purpose of deciding which activities might attract income tax exemptions or deductions).

However, there are two practical problems with this option that may prove insurmountable.

It would be much harder to draw boundaries between charitable and non-charitable activities, since the law of charity has traditionally been based on purpose rather than activity (although activity may be indicative of purpose). Charitable organisations whose goals or purpose are constant use a wide range of methods to achieve them, and these methods (for example, the kind of service provided) frequently change. In previous sections of this submission, we have given a number of examples of problems that have arisen in charity law because the courts have focussed too heavily on means rather than ends and their judgements have not kept pace with changes in the ways in which charities assist people.

It would impose a heavy compliance burden, especially on organisations that provide a range of services and change their service delivery strategies to meet the changing needs of their clients. Therefore, any attempt to prescribe or limit the range of 

services and activities that attract tax concessions would discourage reform and innovation.

It is desirable to exempt all human services from the GST (whether provided by a charitable or gift deductible organisation or a commercial enterprise). However, it is unlikely that a workable definition of "charitable activity" could be devised for this purpose. It may be more productive to attempt to directly define human services (including those provided by commercial organisations such as privately operated aged care organisations), while clarifying and simplifying the existing definition of the "commercial activities" of charities.

Health and education services are already defined for this purpose in the GST legislation, but not social welfare or community housing services (apart from those funded pursuant to a list of specific social welfare funding programs). Therefore, if this approach is adopted the first step would be to define social welfare and community housing services.

The existing definition of "commercial activity" in the Goods and Services Tax legislation should also be revised in order to address the complexity and compliance problems noted above.

Recommendation 7

The Inquiry should recommend that the Government consult with the social welfare and community housing sectors in order to develop a definition of these services for the purpose of consistently exempting them (including services provided by both charitable and for-profit providers) from the Goods and Services Tax. This definition could be based on:

general definitions of social welfare and community housing services; and

an extension of the list of government social welfare funding programs contained in the Goods and Services Tax legislation.

Recommendation 8

The Inquiry should recommend that the Government consult with the charitable sector in order to simplify the definition of the "commercial activity" of charitable organisations as it applies to exemptions from the Goods and Services Tax, and to reduce compliance costs in this regard.

___________________________

7. The regulation of charities

Current mechanisms to review and update official interpretations of the scope of charitable and public benevolent institution status are inadequate. There has been very little recent case law in this area, so judicial interpretations are out of date.

Therefore, the gate-keeping role (at the Federal Government level) largely falls to the Australian Taxation Office. This inevitably means that revenue concerns overshadow broader public interest concerns in defining charitable purposes59 .

In the United Kingdom, a different model is used. Separate statutory bodies - the Charity Commissions of England and Wales, and of Scotland - determine which organisations qualify as charities, review aspects of the definition of charity pro-actively on a regular basis, and regulate charitable organisations (particularly their fund-raising activities).

One advantage of this model is that the definition of charity is regularly updated in consultation with the charitable sector. Another advantage is that there is less risk that revenue concerns will over-ride broader public interest imperatives.

If such a body was established, its relationship with the regulatory regimes for charities administered by State Governments would have to be considered. State Government bodies regulate charitable fundraising and State Governments also legislate tax concessions for charities. Therefore, it would make sense for any national body to include relevant State Government representatives, and for the Federal and State registers of charities to be integrated as far as possible.

More generally, the Inquiry should carefully consider the implications of any changes to the definitions of charity or other categories of community organisation for State laws and their administration. This is an opportunity to achieve better integration of the administration of charities by these two levels of Government. It would be regrettable if a better classification structure were developed for community organisations at the Federal Government level, but this was not adopted by the States.

Recommendation 9

The Inquiry should recommend the establishment of a national Charities Commission to control access to tax concessions for charities, maintain a national register of organisations entitled to them, and review the interpretation of the scope of "charitable institution" and public benevolent institution" from time to time.

The Commission should be a statutory body, should include on its board representatives form the charitable sector, and should have a mandate to consult with that sector regularly over both the definition and the administration of charitable organisations.

59 McGregor Loundes, 1996.

Recommendation 10

The Inquiry should consult with State Governments to seek their views on reform of the definition and administration of charitable and other community organisations, and to encourage a nationally consistent and coordinated approach to reform in this area. In particular:

(1) State Governments should be represented on the Board of the national Charities Commission.

(2) In order to reduce administrative and compliance costs associated with the registration and regulation of charitable organisations, State Governments and the national Charities Commission should be encouraged to adopt consistent definitions of charitable organisations and to share information.

___________________________
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Appendix 1

Present classification structure for community

organisations with income tax or gift deductable status

Income tax-exempt entities 60
· "charitable institutions or funds";

· "religious institutions";

· various categories of educational institution;

· various categories of hospitals and health benefits organisation;

· societies, associations or clubs established for "community service purposes";

· societies associations or clubs for various sporting or cultural purposes;

· various categories of "cultural organisations and funds" entitled to income tax exempt and/or gift deductible status.

· "scientific institutions";

· employee and employer associations;

· friendly societies;

· societies and associations for promoting various industries.

Gift deductible recipients 61
· "public benevolent institutions";

· specific organisations for "welfare and rights" purposes;

· "religious institutions";

· universities, various residential colleges, school building funds, and other educational organisations;

60 Pursuant to Division 50 of the Income Tax Assessment Act. Note that this is not a complete list.

61 Pursuant to Division 30 of the Income Tax Assessment Act. Note that this is not a complete list.

· various categories of hospital and health research organisation,

· public funds "established for the purpose of marriage guidance";

· various categories of defence and remembrance organisations;

· specific public funds for environmental purposes;

· various organisations for the promotion of scientific research;

· specific research organisations;

· various sporting and recreational organisations;

· libraries, museums and art galleries;

· colleges of specialist health professionals;

· specific philanthropic trusts;

· specific industry development organisations;

· political parties.

___________________________

Appendix 2

Examples of community services whose charitable status is ambiguous

1. Personal and social support 62
Service type
Reason for ambiguity

telephone information services for specific

groups, e.g. women
does not clearly fall within 4 heads of charity



neighbourhood centres
does not clearly fall within 4 heads of charity

youth drop in centres
does not clearly fall within 4 heads of charity

welfare rights centres
may engage in broader advocacy work

community legal centres
does not clearly fall within 4 heads of charity

aboriginal land councils
may engage in advocacy

migrant resource centres
does not clearly fall within 4 heads of charity

marriage counselling services
does not clearly fall within 4 heads of charity,

advocacy services for people with disabilities
may engage in broader advocacy work

family support services
does not clearly fall within 4 heads of charity

self-help groups for people with a mental illness
public benefit uncertain

senior citizens centres
does not clearly fall within 4 heads of charity

2. Child care and preschools

Service type
Reason for ambiguity

day care centres
does not clearly fall within 4 heads of charity,

ATO argues they are not charitable

family day care services
does not clearly fall within 4 heads of charity,

ATO argues they are not charitable

outside school hours care services
does not clearly fall within 4 heads of charity,

ATO argues they are not charitable

occasional care services
does not clearly fall within 4 heads of charity,

ATO argues they are not charitable

62 These categories are drawn from Australian institute of Health and Welfare: "National classification of community services", 1997.

3. Training, vocational rehabilitation and employment

Service type
Reason for ambiguity

Job Network services(for unemployed people)
does not clearly fall within 4 heads of charity,

4. Financial and material assistance

Service type
Reason for ambiguity

self-help organisations for low income people

(e.g. a food cooperative)
public benefit uncertain



5. Residential care and accommodation support

Service type
Reason for ambiguity

tenant advice and advocacy organisations
does not clearly fall within 4 heads of charity,

may engage in advocacy

6. Policy, community and service development and support

Service type
Reason for ambiguity

peak bodies within the social welfare sector
does not clearly fall within 4 heads of charity,

may engage in advocacy

local community development organisations
does not clearly fall within 4 heads of charity,

may engage in advocacy, 

public benefit uncertain in some cases

social research, community education and

social policy organisations


does not clearly fall within 4 heads of charity,

may engage in advocacy

