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Executive Summary

1

ACSSO believes that the definition of the provision of schooling as a charitable

activity is out‑dated.

2.

ACSSO believes that this concept should be replaced with an assessment of the

provision of schooling in terms of the extent to which it is in the general public

good, and is not for profit.

3.

ACSSO believes that the provision of schooling by government schools is clearly

in the general public good and not for profit, and that this should be recognised
through a special status for government schools and the parent organisations they

support. This should be recognised by gift‑deductibility for donations or voluntary

contributions to these organisations.
4.

ACSSO believes that the provision of schooling by non‑government schools is

less clearly in the general public good, and often represents the pursuit of

individual or sectional advantage. The status of donations to non‑government
school bodies is therefore problematic and would need careful assessment on a

case by case basis. But it is clear that fee‑for‑service payments should not be gift​

deductible.

Introduction

The Australian Council of State School Organisations (ACSSO) is the peak body which represents school‑based parent organisations and school councils in government schools in every state and territory of Australia. Through these school‑level organisations, and through their state and territory peak bodies, ACS SO represents the collective view of the over 2 million parents with children attending government schools.

ACSSO has had a long‑standing interest in the issue of charities and related organisations because of repeated unsuccessful attempts to have the voluntary contributions paid by parents with children in government schools given gift‑deductible status. We note that the terms of reference of the inquiry preclude it making recommendations on the taxation implications of the definitions. However, we do not believe that this inquiry can ignore the potential implications of the definitional issues it is addressing, and we will make reference to them, where appropriate, in our submission.

This is particularly so because of the anomalies in the treatment of educational institutions as charities, which were revealed during the development of the legislation on the Goods and Services Tax. In the process, it became clear that private schools, often charging large fees for their services or having other selective enrolment practices, would be regarded as charities, and benefit from the favourable treatment of charities in the legislation, while government schools, which rightly have the obligation to provide a free education to all students who wish to enrol, would not be regarded as charities.

This is because taxation law regards certain activities carried out by government instrumentalities as non‑charitable, whereas very similar, if not identical activities carried out by private organisations would be regarded as charitable. As a result of the public debate on this issue, the GST legislation was amended to remove many of the practical implications of this absurd situation, by explicitly extending the provisions which apply to charities to government schools. However, the distinction in principle remains, and unless removed by explicit provision, has practical implications. One of the most immediately obvious is in the field of Fringe Benefits Taxation, where there are considerable benefits available to supposedly charitable private schools, but not to apparently non‑charitable government schools.

In our submission, we will essentially deal with these issues as they arise in the schooling sector. However, we believe that the issues of principle we raise may have implications for other sectors, most obviously that of health services.

Provision of education is not a charitable activity

ACSSO believes that the definition of the provision of education as a charitable activity in the 400 year‑old Statute of Queen Elizabeth I is now totally out‑dated. It has been rendered obsolete by the development over the last 150 years in Australia and most countries of the concept, and often the practice, of compulsory education, generally recognised as the responsibility of government. The right to education, and the responsibility of government for its provision, is now recognised in the Universal Declaration of Human Rights, the International Covenant on Economic, Social and Cultural Rights, the Convention on the Rights of the Child and the UNESCO Convention against Discrimination in Education. It should be noted that these treaties binding on Australia provide for private provision of education, within standards set by governments, but do not oblige govermnents to support private provision where public provision is available, except in relation to identified indigenous populations.

In Australia, governments have taken on the responsibility for the provision of systems of government schools that, in principle, and to a large extent in practice, offer free, secular and high quality education to all Australian students. In most Australian States and Territories, compulsory fees cannot be charged in government schools, but parents are asked to contribute, either through general contributions or specific subject levies, to support school activities. It is unfortunate that the Australian Tax Office, which is charged with the responsibility for making rulings on taxation matters in relation to schools, appears to be completely ignorant of what are standard operating procedures in most States and Territories.

It should be noted that in Western Australia, there are legislated compulsory fees in government schools, which must be regarded as of dubious legality in relation to the requirements of the international treaties. In South Australia, compulsory fees have been imposed by regulation for several years now. Although these regulations have been consistently disallowed by the South Australian parliament, fees set during the period between promulgation and disallowance have been enforced legally. Recently, legislation for compulsory fees was finally passed by both Houses of the South Australian Parliament, with a sunset clause for December 2002. ACSSO argues that the need for parent contributions reflects a level of government funding which is inadequate to support current community perceptions of what schools need to provide, and that government funding should be increased. At the same time, we believe that parents have always, and will continue to organise and work to support their local schools, establishing strong school communities which are the essential basis of strong and effective schools. In fact, ACSSO believes that communities around government schools are one of the very few examples of what the Prime Minister has referred to as the social coalition, but a social coalition which insists on government responsibility, rather than substitutes for it. ACSSO therefore argues that an important part of government responsibility is to support these social coalitions, which have the potential to be major forces not just in educational provision, but in community health education and improvement, and in community development in general, no more so than in the most disadvantaged and isolated communities of Australia.

In addition to government schools, Australia has a significant sector of systemic Catholic schools, which enrols about 20% of the school‑age population. These are now close to fully funded by governments, with levels of parental fees that are often not much higher than those contributed by parents in government schools. The Catholic Church now provides little in the way of support to these schools, since almost all teachers in these schools are now lay teachers, but, within the limits of government regulations, the Ch~rch continues to have significant control over curriculum and content.

There is also a smaller private, independent sector of schooling. Historically, this sector has traditionally been composed of high fee schools associated with the major Christian churches, but the sector is becoming slightly more diverse with some lower fee schools, and schools associated with other religious and/or ethnic groups, including some Indigenous schools.

Most schools in the non‑government sector enrol selectively, either in academic terms, or in terms of the capacity of parents to pay, or in terms of ethnic or religious affiliation. None take the obligation to provide for all students who wish to enrol, often defined in terms of a priority enrolment area which ensures that all students have access to a local government school. This social obligation is reflected in the preferential enrolment of children with disabilities in government schools, and the way in which students suspended or expelled from non‑government schools can enrol in government schools. It is also reflected in the preferential enrolment of students from low socio‑economic status backgrounds in government schools, although it must be stressed that government schools are still the major provider for students from even the highest socio‑economic status decile as well.

Government funding for non‑government schools has been increasing relative to that provided to government schools, since it was first systematically put in place with the settlement of the State Aid debates in the 1970s. The first phase of this funding placed emphasis on bringing all schools to a minimum standard of provision, but in the last few years there has been increasing emphasis on policies which promote competition and choice in schooling, clearly to facilitate, arguably to promote, the expansion of the independent sector. These policies could lead to increased fragmentation of schooling along ethnic and religious lines, and to increased disparities in expenditure in schools along socio‑econornic lines. ACSSO has made its opposition to these policies and trends clear. However, we do not raise these issues to debate current policies, but rather to provide essential background on the issues under consideration by the inquiry as they relate to schooling.

Special statusfor non‑profit activities

While ACSSO believes that the provision of schooling should not be regarded as a charitable activity, we argue that special status should be given to schooling, and to non​profit activities, as is currently the case. The implications of that status for taxation purposes are another issue, but we argue that non‑profit bodies should be eligible for income tax and GST exemption.

At present most, if not all providers of schooling are non‑profit organisations. In other countries, particularly the United States, private, profit‑making providers are more common, and we believe that such bodies, existing to make profit from the provision of education, should not be given special status, but should, for taxation purposes, be treated as commercial enterprises.

Special status for activities in the public good

In addition to special status for non‑profit activities, ACSSO believes that special status should be provided for activities in the public good. In relation to schooling, ACSSO argues that provision of schooling can, at one level, be regarded as in the public good, since it contributes to a more highly educated population.

It is clear that the provision of education by government schools is most unequivocally in the public good, since the schools have a responsibility to provide for all students who wish to enrol. However, the purposes of non‑government schools are more varied, and include the propagation of particular religious or philosophical beliefs, and the exclusion of students who are not from particular religious or ethnic groups. In practice, some schools also exist to provide social exclusion, particularly on the basis of income. In general, this means that non‑government schools also carry out activities that are devoted to individual or sectional advantage.

An important test of the publicgood would be the willingness of schools to*adhere to the National Goals for Schooling, particularly in relation to its equity goals. This is now required under the recent States Grants (Primary and Secondary Education Assistance) Bill 2000, although how closely this will be monitored in practice remains to be established. A similarly important test would be willingness to adhere to curriculum guarantees, ensuring that all students have access to an agreed body of knowledge and understandings, whatever is taught in other parts of the curriculum. This is not well​covered by existing registration and flinding regimes, and it is clear that non‑government schools that promote so‑called "creation science" over current scientific understanding of evolution, or that provide limited and distorted information on sexuality and sexual health are currently able to operate with significant government funding.

Another important test of the public good would be the willingness of schools to accept open enrolment practices, without selection on the basis of ethnic or religious background. Similarly, selection on the basis of family income through the charging of high fees would raise questions about the extent to which the provision of education is in the public good. Under the Education Resources Index funding model, private schools had an option to charge low fees, and receive a substantial government subsidy, making the schools more accessible to lower income families. The betterment provisions were aimed to ensure that all schools were guaranteed a minimum standard of resources. The move to a socio‑economic status model under the States Grants (Primary and Secondary Education Assistance) Bill 2000 now means that only non‑government schools in low SES areas will have this option, while non‑government schools in high SES areas will be obliged to charge high fees.

Should schools associated with churches have a special status?

ACSSO questions the continuing relevance of the special status accorded to religious organisations. With an increasing proportion of the Australian population declaring itself to have no religion, the special status of bodies which propagate beliefs in a supreme being or principle must be questioned. ACSSO believes that their activities should instead be assessed in terms of the principles of non‑profit and public good.

In the case of church schools, they should be given a status on the basis of their activities. Thus, schools that exist to protect and advance sectional interests should have a different status to that of government schools. In general, it can be argued that since government schools offer a free, high quality education to all Australian students, non‑government schools must exist to provide particular sectional advantages, through the propagation of particular sets of beliefs and practices, or through the exclusion of students from particular backgrounds. Some non‑government schools also represent an attempt to purchase educational advantage through the payment of fees that enable the schools to operate at higher resource levels than those provided to government schools.

Taxation implications

From the above analysis, it should be clear that government schools carry out activities in the general public good, and take on important social obligations in terms of open enrolment and the obligation to take on all students who wish to enrol. The general practice is that parents are asked for voluntary contributions to help support the school. While ACSSO believes that a substantial part of this fimding is devoted to substituting for inadequate government funding, ACSSO believes that parents will also*support their local school to enrich school activities, whatever the Rmding regime in place.

These voluntary contributions are effectively donations towards the general social good, since they do not purchase general or specific services for the children of those making the donations. Indeed, they often are used to create facilities which come into operation after the particular children have left the school, and are in fact an untied contribution to social infrastructure. ACSSO therefore argues that these donations should be given tax​deductible status. The situation of the compulsory fees required in two States is quite different.

Similarly, the fees paid for educational services in the non‑government sector, are quite different in nature. Irrespective of the judgements made about the extent to which the activities of non‑government schools are in the public good, access to the services of these schools is dependent upon payment of the fees. It does not matter that, in some cases, these fees are waived or reduced on welfare or other grounds ‑ these payments are still fee‑for‑service payments, and should not be gift‑deductible. However, there are also donations made to non‑government schools, and their status would depend on whether the activities of the school were judged to be in the public good, or for the promotion of sectional interests.

The status ofparent organisations
Most schools have some sort of parent organisation associated with them. These organisations exist to support the schools financially, to participate in the management of the school, and to lobby on educational issues. These bodies are non‑profit, and most contributions to them are voluntary. The extent to which their activities are in the public good would depend on the judgements made about the purposes of the school they support. ACSSO believes that these bodies in government schools are an example, a very rare example, of the social coalition that the Prime Minister has referred to, and that their activities should be given special status. This argument also applies to the peak parent bodies, including ACSSO, which are organisations of volunteers that exist to support and coordinate the activities of the school‑level organisations in the general public good.

ACSSO argues that government school parent bodies should be given gift‑deductible status, because their activities are clearly in the public good. As noted above, the status of the comparable non‑government school bodies would depend on the status accorded to the schools they represent.

