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EXECUTIVE SUMMARY

This submission focuses on definitional questions concerning religion. It is a submission from The Anglican Church of Australia General Synod, which is the national body of the Anglican Church of Australia, and argues that the character of the Anglican religious tradition is of such a nature that no separation is possible between faith as inner disposition and the practice of that religion in the life and activities of both the individual and the faith community. That coherent conception of religion reflects the tradition of interpretation of section 116 of the Australian Constitution.

The submission then addresses the following issues:

•
The character of definitions. They should be based upon purpose, and membership of the faith community.

•
Multiple purposes of organisations should be taken into account, but they have to be examined in terms of the coherent character of the religion, of which the particular organisation is an expression.

•
Methodology for determining when a purpose is secondary is in the view of this submission a question somewhat misconstrued. The question of methodology must arise out of what flows reasonably from the coherent character of the religion concerned.

•
The main emphasis in this submission is that belief and the exercising of religion for the purposes of Anglicanism are inseparable.

•
Anglicanism as a religious tradition has always been committed to involvement in the life of society including its institutional structures. It is a tradition of enmeshment or entanglement.

I

This submission is presented by the General Secretary of the Anglican Church of Australia General Synod. It comes with the support of the Primate of the church, and the Metropolitan archbishops of the five provinces of the church. It addresses definitional issues in regard to religion. The context out of which this submission comes is shaped by the organisational structure of the Anglican Church of Australia, and the religious tradition represented in the Anglican Church of Australia.

The Anglican Church of Australia is a community of christian people who name themselves as Anglicans. For the ordering of key aspects of their life as a community they have formed a constitution which establishes the basis upon which the twenty​three dioceses of the church are related to each other. The General Synod, which is made up of representatives of the twenty‑three dioceses, meets together for decision making. This organisational structure is relatively decentralised, and this community has created a very significant array of institutions and organisations in order to express and promote its religious faith. Numbers of those entities may make submissions separately from this submission. This submission comes from the perspective of the General Synod, that is to say the national synodical body.

The submission is directed specifically to those aspects of the Inquiry which are concerned with the definition of religion. This submission does not go into some of the questions which are before the Inquiry in relation to Public Benevolent Institutions, and non profit organisations and the operation of the charity sector. But it does deal with a matter which from the point of view of the Australian Anglican Church is critical to all of those issues, namely, how religion should be characterised for social policy and administration in the context of Australia and in relation to the Anglican religion.

INTRODUCTION

This Inquiry raises a number of important questions which affect issues of fairness in relation to the law and to administration, and also to the rights of individuals and groups under the Australian Constitution. It also raises questions in regard to the changes in the circumstances in Australian society, the changing conceptions of society, and issues of continuity, social policy and law in an environment where there are changes emerging.

The Inquiry touches upon a complex set of issues. That very complexity, the significant implications of these issues and the time available may mean that only limited conclusions may be possible. It is also significant that the Inquiry has been identified by the Prime Minister as arising out of a very specific political context, namely discussions and agreements between the Federal Government and the Democrats.

This submission is limited to definitional issues in relation to religion particularly as they are presented in the Issues paper of the Inquiry. The character of definitions for religion, and options for the future arise out of more general considerations about the character of Australian Anglicanism, and in particular an understanding of the institutional expression of Australian Anglicanism as well as a perception from the standpoint of this religious tradition of Australian society.

I

CHARACTERISING AUSTRALIAN ANGLICANISM
As with many aspects of Australian culture, society and institutions, Australian Anglicanism arises from a pedigree grown in Europe and transferred to Australia, with all the consequent adjustments and transformations implied by that process. The pedigree of Australian Anglicanism is found within the framework of western Christianity, and in particular, in the life of the Church of England. The Constitution of The Anglican Church of Australia acknowledges that it is "derived from the Church of England retains and approves the doctrines and principles of the Church of England embodied in the Book of Common Prayer together with the Form and Manner of Making, Ordaining and Consecrating of Bishops, Priests and Deacons and in the Articles of Religion sometimes called the Thirty‑nine Articles..."

Within the context of the concerns of this Inquiry and in the broad scope of history the distinctive marks of this religious pedigree within Christianity are threefold.

(1)
The institutions of Anglicanism have represented an instinct of social

enmeshment or entanglement. This religious tradition has not stood apart from

the social context or the social institutions of the society within which it has

developed. In contrast to some other religious traditions, Anglicanism has

consistently seen its faith as a seamless garment of belief and practice. This

has been an enduring element throughout the history of Anglicanism.
(2)

In its history Anglicanism has institutionalised this principle in different ways.

The Parish Council in England has had a civil and religious role without those

two elements being thought of as separate. Similarly, in a different legal

environment in Australia, Anglicanism has necessarily formed institutions to

reflect the wholeness of its faith.

(3)

In English history, Anglicanism has operated for many centuries as the religion

of the nation. Aspects of this were exported to Australia with the first fleet, but

these particular arrangements did not long survive. But the continuing

commitment of openness to and involvement in the institutions of society has

persisted as an enduring mark of Anglicanism.
The tradition in the Australian environment fundamentally changed a number of these patterns. However, these changes have not corroded the entanglement principle. The secular notion of society in the nineteenth century was not that it was not religious, but that it was not controlled by the clergy, and in particular by the bishops. The University of Sydney was founded as a secular institution, for the purposes of the promotion of the Christian religion and morality, a phrase that remains in the Charter of the University to this day. What the founders intended, was not that there should be no religion in the University, that was a subsequent trend in the University. Rather what they meant was, that the University would not be run by the churches, that is to say by the clergy and the bishops.

Similarly changes in education in the nineteenth century meant that Anglicans agreed that they would integrate their educational efforts into the State School System for released time, and the commitment of the State School system to general religious instruction. That decision was taken by Anglicans as a proper expression of the social entanglement principle in Anglicanism.
The Commonwealth Constitution in section 116, differs from the pattern in the United States, in so far as it prohibits the establishment of any religion, not of religion in general. The sharp separation of church and state, which is a mark of the situation in the United States of America, is not one which is to be found in that form in Australia.

Whereas in the United States there is a doctrine of non‑entanglement, in Australia there is a positive doctrine of entanglement based on equity between the religions. That is what was at issue in the DOGS Case before the High Court, and the Scientology decision in 1983. This principle means that the Government may properly support, or engage with religions, but it must do so on a basis of equity in the way it relates to different religions.

This continuity of the principle of entanglement as part of the social institutional and legal constitutional framework in Australia is a very important consideration when addressing the issue of changes in the social context, which are referred to on pages 7 and 9 of the Issues paper. It is crucial also to any understanding of Anglicanism.
Given this kind of pedigree and this process of transition, Australian Anglicanism has therefore emerged in the present situation with certain clear characteristics.

THE MARKS OF CONTEMPORARY ANGLICANISM
As with Christianity generally, Anglicanism underlines that Christianity is about personal faith in a moral and redeeming God. This faith unites the believer with others in the community of faith, and commits them to a practice of life for both the individual and that community which flows out of the moral character of that God. That point is replete in the New Testament and underlined in the Anglican tradition. That faith is a continuing commitment of redemption and forgiveness, and it is a commitment to a gospel which is of universal significance. As a consequence the faith community established upon the basis of this religious tradition is committedly outward looking, in terms of life commitments, of evangelism, and in terms of sustaining and enduring significance through time for the faith. That commitment to trans‑generational endurance necessitates institutions to enable the practice of this faith. "Practice" thus means the exercises to nurture the faith of the Christian community, and to evangelise. It also means the life behaviour of the individual believers, and of the community of faith in their relationships with each other, and with others, that is, their neighbours. Practice in this religious tradition means the life style commitments and behaviour patterns which are an inference of the character of the God to whom the Christian is committed. Practice in this religious tradition is not narrowly conceived of in-what might be called religiosity. Rather, Christianity is a matter of life in action. The Fundamental Declarations of the Constitution of the Anglican Church of Australia begin with three declarations which are unchangeable in the Constitution, namely,

This point is clear in the Constitution of the Anglican Church in two respects. First, the church is committed to maintaining the discipline of Christ (Section 3), a discipline which reflects the life character of this religion. Secondly the General Synod of the church is authorised to deal with a range of matters including faith, discipline, spiritual moral and social welfare (Section 26). This group of headings highlights the scope of Anglican faith ‑ it includes the whole of life.

INFERENCES

Clearly this religious tradition has a commitment which is both individual and corporate in character. It has lifestyle commitments which concern both the individual and the Christian group. It is a religious tradition which is open to others. This tradition and thus reflects the Australian legal tradition of religious entanglement, and indeed has contributed to the formation of that constitutional tradition. The enduring significance of this faith tradition for Australian Anglicans gives to them a strong trans‑generational commitment, and therefore a commitment to the formation of institutions for the encouragement of the faith community, and for the practice of that faith in the host society. Of course these institutional arrangements can change by renewal, and by transformation in different contexts. But the faith tradition itself carries with it clear inference about individual and community commitments to the practice of this faith.

Section 116 of the Constitution

Section 116 of the Constitution of the Australian Constitution says:

The Commonwealth shall not make any law for establishing any religion, or for imposing any religious observance, or for prohibiting the free exercise of any religion, and no religious tests shall be required as a qualification for any offers or public trust under the Commonwealth.

This clause has not been considered by the High Court very often. In 1912 Kryger v Williams was concerned with the third clause, as to whether compulsory military service was a contravention of the guarantee to free exercise of religion.

In 1943 Jehovah's Witnesses v Commonwealth was also concerned with the third clause. The so called DOGS Case in 1980‑81 was concerned with the establishment clause.

However, the 1983 High Court Judgement, Church of the New Faith v The Commission of Payroll Tax (Victoria), was the one occasion when the Court directly addressed the question of a definition of religion. The Justices involved expressed some concern about the narrow terms upon which they were asked to consider the question before them. Mason A‑CJ and Brennan J, suggested that these terms, namely whether scientology was a religion, concealed to a certain extent the issue of the purpose and activities of an institution in determining whether or not it is a religious institution. The question actually before the Court was whether, for the purposes of the payroll legislation in Victoria, the Church of the New Faith was a "religious institution". Three judgements were given by the Court. That by Mason A‑CJ and Brennan J, attempted to provide a specifically Australian answer to the question. Murphy J provided an interpretation so broad based as to be able to encompass virtually anything, and Wilson and Dean JJ, provide a list of indicia which should be taken into account in any judgements as to whether or not any particular example under consideration was in fact a religion.

Even though they are different in approach, those three judgements make two very important points which are vital to the concerns of this Inquiry.

These judgements, all make it clear that "the free exercise of any religion" incorporates obedience to commands enjoined by a religion. This has also been accepted in other cases.

These judgements also underline the issue of membership. The Church of the New Faith is a religious institution according to these judgements, because its members hold a religion. That point corresponds well with the Anglican Religious tradition. It is a tradition embodied in a community of people. The correspondence between the Anglican religious tradition and this singular judgement from the High Court, is a matter of the utmost significance for the present Inquiry.

THE ISSUES FOR THE INQUIRY

This submission now turns directly to matters before this Inquiry raised in the Issues Paper, and in particular to the question of the character of definitions referred to on page 11 of the Issues Paper, and the matter of options referred to on page 16 of the Issues Papers.

A.

The character of definitions

Should definitions be based on the purpose of the activities carried out by the organisation only, or on the nature of the activity?

From the perspective of the Anglican tradition any definition of religion should refer to at least three elements, namely:

M
the purpose for which the organisation exists (its promotion and practice of the religion),

M
the nature of the activity (the moral commitments of the individuals and the faith community and the ministry commitments that they have)

0
and membership (that is to say who is doing it)

In the present circumstances it is understandable that some may wish to give less weight to purpose in the definition of religion should see a diminishing role for consideration of purpose. In the social context, such a move would uncouple welfare from religiosity. To the external observer, it may well be the case that those in a religious organisation appear to be doing things not much different from those who are delivering the same services in a non religious organisation. However, from the point of view of the definition of religion such a disjunction would be a fundamental misconception. Christianity is not religiosity. It is not a modem form of ancient Roman "superstitid". Rather Christianity, and Anglicanism especially, is a life religion. It is about a faith which is both believing and behaving. The Anglican Church of Australia constitution commits the church to a belief which necessarily involves the obedience to the commands of Christ.

The Inquiry should therefore recognise that any division which is created between purpose and activity, will, from the point of view of the religious tradition of Anglicanism, constitute an insuperable contradiction of the identity of this faith.

Furthermore it is not adequate to say that the law is not so much concerned with intention, or even this necessary nexus or coherence of definition, but rather with the delivery of certain kinds of services which can be identified by an external observer. Such a move fails in any question about the definition of religion, not only from the point of view of the religious tradition of Anglicanism, in whose name this submission is made, but also in terms of the consistent interpretation of section 116 of the Australian Constitution.

However, this submission further suggests that an element of membership must be brought into the definitional question. It is not enough for an organisation simply to satisfy on the basis of purpose and activity. There must also be some sense for which the organisation in its principles at least, is directed by people who are members of this religious faith.

To take an obvious example, an organisation would fail to qualify as an Anglican organisation if it was an organisation which was founded for stated Anglican purposes, carded out activities which were consistent with those purposes, but was actually directed by a Board of Management made up entirely of Hindus.

The organisational expression of the Anglican religious community is exceedingly diverse and multifarious. An organisation which qualifies as religious in terms of the Anglican tradition must satisfy not only issues of the character and purposes of activities for which the organisation exists, but also some clear directing connection with the faith community itself. Membership is an issue.

Should account be taken of multiple purposes, or is it appropriate to rely on the sole or dominant purpose of an organisation in order to define it?

The question, of course, raises an obvious matter in regard to different purposes for which an organisation might exist. It is conceivable that an organisation might profess to have a priority of a religious kind, and subsidiary activities of a kind which do not appear to be particularly religious. However, it is important to bear in mind, that from the point of view of the religious tradition, purposes have different levels of particularity. The Anglican Christian and the Anglican Christian community will seek to do all that they can in their life to glorify God. But there will be a whole series of subsets, what one might even call strategies, in the prosecution of this purpose. Such subsets may be called purposes, but they are in fact derivative, and make sense only as derivative from the over arching purpose of the glory of God. Separating those subsets from the over arching purpose would mean that they lost the defining core of their meaning.

Not any purpose flows from an overarching or dominant religious purpose in an

organisation. Merely for an organisation to claim that a ‑ subsidiary purpose

flowed from the dominant purpose of the organisation would not be adequate to

justify its inclusion in the category religious. There needs to be a reasonable

and identifiable relationship.

What methodology is appropriate to determine when a purpose is secondary?
The issue here is not whether something is primary or secondary in itself. The appropriate methodology for determining whether or not a particular purpose that. an organisation might have is a purpose which ought to be regarded as part of the coherent whole of a religious tradition must arise out of the character of that religious tradition itself. Religious traditions differ somewhat as to their inner logic and in the relationships between various parts or aspects. In the Anglican case there is a tradition that some things are more important than others, but they are not less religious for that reason.

The methodology therefore for making a judgement is encapsulated in the question, to what degree can this purpose be reasonably be inferred from the character of the religion itself, taken as a coherent whole?

Then secondly, there is the question of whether or not that conception of the religion under consideration is adequate in terms of a constitutional conception of religion in the Australian environment, such as is canvassed by the judgements of Mason A‑CJ and Brennan J in the Scientology case. While the judgement of Murphy yielded an answer for him in the question before the Court, it did so on a basis which flies in the face of most religious traditions and most of the scholarly study of religion, and also the logic of the other two judgements in the case. It is not the case that anything goes. There is an Australian framework as to what is a religion, but within that framework the quest for methodology is what flows reasonably from the coherent character of the religion concerned.

For organisations, such as religious organisations, that perform a wide spectrum of activities, is it appropriate to define the various activities differently?

From the point of view of the Anglican religious tradition, such an approach would be quite inappropriate. The religion and its practice is a totality. Nothing done out of this religion is not sacred.

The religious character of an organisation necessarily is defined in terms of the purpose to which the organisation exists. It also necessarily must have an identifiable relationship with that religious community of faith. Those two things are clear and identifiable. The range of activities actually done can be very wide and at certain points may look similar to some activities done by others. However, this appearance ought no deceive. What makes the activities religious is the issue of purpose and relationship to the faith community. Defining the activities does not assist in answering the question about their religious character, except insofar as it defines them in terms of purpose and the community of faith.

The point can be illustrated from the Issues Paper, where tacit assumptions have affected the way this question is illustrated. For example on page 10 of the Issues Paper, an example is given of some non profit organisations that might be involved in charitable, religious or community service activities, but also involved in other activities. Those activities in isolation would not be defined as charitable, religious or community services. The example given is of lobbying on behalf of disadvantaged client groups. In the Anglican religious tradition, to lobby on behalf of the disadvantaged, to speak on behalf of the poor, to advocate in matters of injustice and unfairness, is an essentially religious activity. This passage in the Issues Paper illustrates the tacit conceptual problems in this area.

Is there an expectation that charities and related organisations will undertake commercial activities in order to perform their core purpose effectively?

How should these activities be derived and should they have a role in determining the definition of the organisation?
This question is cast in the context of the second dot point on page 10 of the Issues Paper, namely, where social or business networking opportunities for the members are provided by an otherwise religious organisation. That sort of example clearly fails because that activity does not fall under the heading of the religious definition of the purposes or activities of the organisation, at least as far as the Anglican religious tradition is concerned. Anglicanism is not committed as a religious activity to the commercial advancement and success of its members.

B.

Options

In looking at options account needs to be taken of the framework in which religions exist in Australian society, in our culture, institutional history, and in our legal tradition. This is the methodological point made by, Mason A‑CJ and Brennan J in the Scientology case. The historical position of religion in Australian society, and of religious organisations, is not fundamentally challenged by recent social changes.

As a consequence therefore, it is submitted that the broad constitutional framework in Australia, and the pedigree of Australian Anglicanism as a religious tradition in Australia, provides some assumptions which are vital in regard to the matters before this Inquiry.

Those assumptions are that this religious tradition is a personal religion which is both individual and corporate in character. The exercise of that religion is part of the nature of this religion, and it includes moral issues for both the individual and the group. Institutions and organisations are both inevitable and necessary in this religious tradition, and hence cannot be excluded from the constitutional protections which the religion has in the Australian environment.

For Australian Anglicans, this means that any definitional issues need to include both purpose and activity dimensions, and it is further submitted as well that there is a membership dimension which is relevant to any definition of a religious organisation. Such a definition of religion for the Australian environment should move according to this submission along the lines suggested in the 1983 Scientology judgement of Mason A‑CJ and Brennan J. I

That judgement moves along lines which are consonant with the religious tradition out of which this submission is made.

The Reverend Dr Bruce Kaye
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