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Dear Sir,

Thank you for the opportunity to comment on the definition of charities and related organisations.
The Alice Springs Town Council is in a somewhat unique situation in that so many properties in the municipality owned by Aboriginal interests are currently categorised as public benevolent institutions.

Over the last decade Council has received a number of applications for rate exception from organisations on the basis of their public benevolent institution (PBI) status. In recent years new applications alone have attributed to over 2% of total rate revenue being foregone on the basis of successful applications for rate exemptions from Aboriginal organisations with PBI status. Because of the nature of the municipality the revenue forgone could grow to 5% or more in the next few years. This represents half of what Council currently receives in the form of Commonwealth Financial Assistance Grants.

Council's concern is with the definitions currently used in legislation and for administrative purposes. For example Section 58 (2) of the Northern Territory Local Government Act states that, "The following land shall not be rated:

(d) land used or occupied for the purposes of a public hospital, public benevolent institution orpublic charity".

It would appear that over time legal interpretation regarding what constitutes a benevolent purpose has broadened considerably to include activities quite separate and different from those which might characterise the institution's primary purpose. See also supporting paper prepared by Council's solicitors (see attachment).
Council's experience is that it is important to distinguish between commercial and non​commercial activities undertaken by PBI's . Many of these organisations are multi​faceted and it is therefore inappropriate to rely on the sole or dominant purpose of an organisation in order to define it.

Rate exemptions on properties used by organisations with PBI status is anti​competitive. Council maintains that it is inappropriate not to levy rates on property used by PBI's primarily for commercial purposes. There is no evidence that the rate exemptions currently being sought by PBI's are critical to the business case of their commercial operations. At present the organisation's are not required to give any such evidence. Rate exemptions are sought on the basis of their being in Council's view an anomaly in the legislative framework. The best evidence of this is simply that the enterprises in question were fully functional prior to their realising that they could apply for a rate exemption. The net effect is that the current arrangements allow PBI's running commercial activities to do so with an advantage over competitors who do not hold PB1 status.

There may be a case for providing some concessions to PBI's involved in limited forms of commercial activity where it can be demonstrated that such concessions are fundamental to their business case and where the links between the benefits from such activity are closely aligned to the organisation's primary beneficiaries. For example where the sale of secondhand clothing directly equates to the number of nights of sheltered accommodation provided by the organisation to homeless persons.

Furthermore the relationship between commercial activities and the purpose of the organisation appears to becoming increasingly unclear. This might best be demonstrated by describing the most recent application for rate exemption received by Council from the Central Australian Aboriginal Media Association (CAAMA). The Association includes such activities as CAAMA radio, CAAMA Music and Productions, CAAMA Shops Pty Ltd & Imparja Television.
CAAMA is seeking an exemption from rates on three properties. CAAMA is a PBI and as such is eligible for various tax benefits. Two of the properties in the application for rate exemption relate to premises from which CAAMA operates. The third relates to premises rented by a subsidiary company Imparja Television, which recently achieved PBI status in its own right. The claim is that rent received from Imparja goes towards funding the general community services of CAAMA.
Council has sought a range of information (see attachment 2) from CAAMA in order that an assessment can be undertaken. However Council is concerned that this case may end up in the courts. If a rate exemption is given Council stands to forego $18,470 in rate income.

I hope that the information contained in our submission is of assistance to the Inquiry. Please do not hesitate to contact me on (08) 89500500 or mob 0417 876 426 if you require further clarification.

Yours sincere y,
Nick Scelis
CHIEF EXECUTIVE OFFICER
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DISCUSSION PAPER REGARDING LOCAL GOVERNMENT ACT

RATING EXEMPTIONS

In relation to the matter of permitted exemptions from liability to pay Local Government rates, the Local Government Act 1996 provides a number of exemptions, among them being:

Section 58(2) "The following land shall not be rated:

(d)
land used or occupied for the purposes of a public hospital, public benevolent institution or public charity".

•
BACKGROUND

Rating exemptions of various kinds have been extended for many years to religious, charitable and public benevolent institutions in Australia and the Northern Territory. Traditionally, land which is used by religious organisations, churches or religious trusts for religious purposes is generally exempt from local or municipal rates. For example, in the Northern Territory there is an exemption for land which belongs to a religious body and is occupied and used in connection with public worship, or is used as the residence of a minister of religion, or for religious teaching or training or if occupied by the official head of any religious body.

Pursuant to Section 58(2) exemptions is also granted for land used or occupied for the purposes of a public hospital, public benevolent institution or public charity. In this paper we will not consider public hospitals but will concentrate on public benevolent institutions after briefly considering the category of public charities.

•

PUBLIC CHARITY

In legal terms, to qualify for recognition as a public charity an organisation must have, and implement, one of the following four purposes:

1

The relief of poverty.

2.
The advancement of education.

3.
The advancement of religion.

4.
Other purposes beneficial to the community not failing under any of the preceding heads.

In relation to the relief of poverty, it may not be necessary for the people receiving the benefits of the public charity to be an appreciable section of the community for the organisation's purpose to be charitable. However, in relation to the other three types of purposes, the benefit must be for an appreciably significant class in the community, and not merely for the benefit of particular private individuals in order for the provider to be considered charitable.

Historically public charities have held centre‑stage in relation to rating exemptions, but in recent times attention has turned to public benevolent institutions because as a general rule a body which is a public benevolent institution will encompass the activities of a "public charity" as the meanings of the two terms are similar.

WHAT IS A PUBLIC BENEVOLENT INSTITUTION (PB11)?
At common law, for an organisation to be a PBI it needed to fulfil the following criteria:

I .
Its charitable objects and activities for the relief of poverty, suffering, distress or misfortune had to relate solely to the provision of assistance or benefit to any members of the public. These days it is sufficient for one or more class or classes within society to be benefited. Likewise, as long as the organisation's uncharitable objects are ancillary to its charitable objects, not all of its objects need to be charitable.

2.
It had to be non‑profit ‑ that is, firstly that it carried on its activities without the purpose of private gain and secondly that its funds and assets were to be used solely to advance its objects. This latter requirement has been significantly relaxed as will be pointed out later in this paper.

3.
Its rules had to contain a clause that upon the winding up of the organisation, the remaining assets would not be distributed to its members but would be transferred to another organisation which also qualifies as a PBI. While there is little recent case law specifically on this point, it would most likely still be considered to be a requirement in order for an organisation to be recognised as a PBI.
WHAT CRITERIA DETERMINE WHETHER AN ORGANISATION QUALIFIES AS A PBI?
In order to determine whether an institution can be classified as a public benevolent institution the whole of the circumstances of the organisation's individual situation must be examined. In particular:

1 .
the objects, purpose and activities of the organisation must be fundamentally orientated to the providing of benefits for the relief of poverty, sickness, suffering, destitution, misfortune or helplessness;

2.
toward the public or a section of the public;

3.
where the plight of those persons is sufficiently serious so as to arouse pity or compassion, thereby stimulating the need for benevolent relief to be provided;

4.
its activities must be carried on without the purpose of achieving private gain for particular persons;

5.

the aid must be given DIRECTLY to those in need; and

6.
the benevolent relief must be available without discrimination to every member of that section of the public which that organisation aims to benefit.

Non‑benevolent activities of an institution which are dependent upon and ancillary to the primary benevolent purpose will not deprive the institution of its non rateable status. However activities or objects which are independent of or collateral to the primary purpose of the institution will have a disqualifying effect.

WHAT ARE THE PRACTICAL RESTRICTIONS ON A PBl WHICH HAS QUALIFIED TO HAVE ITS LAND CLASSIFIED AS NON‑RATEABLE?

In practice, if the applicant organisation does qualify as a PBI, then in order to obtain a rates exemption, the land used or occupied by it must be used for a purpose which is ancillary to its overriding primary purpose as a benevolent institution, and not simply used for a purpose which is unrelated to and independent of the primary purpose. For example, if land was being used for a commercial purpose to generate business income which was not connected with the institution's primary purpose then it is likely that the rates exemption would not apply. Therefore, a church which is the owner of a shopping centre where it rents shops to commercial tenants, should not be rates exempt even if the rental income is then used for church purposes.

However in recent decades, the Courts have accepted that benevolent institutions do have to adapt themselves to the reality of obtaining funds and dispensing their benevolence in the conditions of today's business world. Therefore PBI's must devote their initiatives to the supply side as well as the relief and service side of their purposes. Accordingly, the fact that an institution conducts commercial activity will not of itself prevent the institution from being characterised as being benevolent as long as the activities are closely associated with, and not independent of, the institution's primary purpose.

MUST A PBl'S SERVICES ONLY BE PROVIDED TO PEOPLE WHO ARE jFINANCIALLY NEEDY?

While the relief of poverty, suffering, distress or misfortune is characteristic of a benevolent institution, it is not necessary for the PBI to show that its services are provided only to those in financial need, or made without charge or even made for a small charge.

In the Caimmillar Institute case decided in the Supreme Court of Victoria in 1992 the Full Court held that it is not an essential characteristic of a public benevolent institution that it must serve only those in financial need without making a charge for its services. The Court decided that levying a charge (even at a normal commercial level) for a service which is otherwise benevolent, does not remove the element of benevolence. Provision of services only to those in financial need is not a prerequisite of benevolence.

The Caimmillar Institute provided a wide spectrum of psychological relief to people with psychological disorders and abnormalities, it advertised in the press, put out brochures and provided counselling services to individuals and groups who could afford to pay at rates that were in the range charged by private practitioners. While this may well have placed the Institute close to the line of not being a PBI, the Court found that it was not an institution set up for profit‑making and that it was not a cloak for a commercial enterprise acting in the guise of benevolence. It was found to also offer its services freely to those who applied but could not afford to pay, even though it derived most of its income from fees charged to its clients.

To qualify as a PBI, it is sufficient if the service provided is to meet conditions which are such as to arouse community compassion and to engender the provision of relief by the institution.

HOW WIDELY DOES THE "PUBLIC" BENEFIT HAVE TO BE PROVIDED?

According to the case law the "public" aspect of the organisation is to be understood in accordance with ordinary English usage rather than be seen as a technical legal term. The dividing line between a public purpose and a private one may be vague, but the mere fact that only a limited number of persons can benefit from the activities does not preclude the institution's purpose from being a public one. Nevertheless, the potential beneficiaries must not be numerically negligible, and the beneficiary must not be entitled to receive benefits solely because of a personal relationship of blood or employment. That is, the recipients must enjoy the benefits by virtue of their membership of a specified class in order to qualify.

The distinguishing feature is whether the institution admits or excludes members of the public according to some arbitrary test which it has set up. If it is an artificial entity which exists for the benefit of its own members alone (for example a trade union, a literary society, sporting club or fire brigade board) then it is not public. However if the statement of membership of an institution does not arbitrarily set rules to admit or exclude particular members, but if, for example, it consists of conventional groups which exist within the wider Aboriginal society, the requirements of the law will be met in relation to the definition of "public".

WHAT
ABOUT THE STATUS OF ABORIGINAL WELFARE

ORGANISATIONS AS PUS?

Aboriginal welfare organisations are not automatically deemed to be PBI's for rates and tax exemption purposes. Each organisation must apply to the relevant statutory body or council for exemption from rates and taxes before they are granted PBI status.

However, in recent years, there have been a series of decisions which have clearly established the legal premise that benevolent activities in respect of Aboriginal persons gives those activities a special character, thereby rendering an otherwise neutral purpose, charitable, and enabling various Aboriginal organisations to be classified as PBI's. An example is the 1990 decision of the Supreme Court of the Northern Territory in the case of Tangentyere Council Inc in which it was held that activities to assist Aboriginal people to retain and observe their non‑western customary values, traditions and culture fall within the definition of benevolent. Benevolence in relation to Aboriginal people therefore is not confined to practical and material interests and needs.

Further, purposes not traditionally classified as charitable may become charitable if they are carried out in respect of Aboriginal people. For example, quite clearly an object of providing accommodation to all transients, of whatever race, would not be charitable ‑ after all, the most expensive hotels do just that. However in the 1985 Northern Territory case of Aboriginal Hostels Limited v Darwin City Council Justice Nader stated that it is generally accepted by ordinary informed people living in the Northern Territory that Aboriginal people need special consideration and assistance. He decided in that case that the Aboriginal Hostels Ltd would be granted PB1 status based simply on the fact that the transient people being accommodated were Aboriginal. He went on to say that the fact that a number of individuals not actually in need of assistance may succeed in taking advantage of facilities intended for the great majority of the class, does not detract from the charitable nature or purpose of an organisation.
The consequence of these judicial decisions has meant that an increasing number of once rateable Aboriginal organisations have become aware that they may qualify to be eligible to obtain non‑rateable status by applying to statutory bodies and councils for acceptance as PBI's. This of course has practical implications for rating authorities who are having their income sources reduced as a result.

WHAT INFORMATION SHOULD A STATUTORY BODY LOOK AT WHEN DETERMINING AN ORGANISATION'S APPLICATION TO BE RECOGNISED AS A PB1?
In determining whether an institution has non‑rateable status, it is necessary to ask it for a wide range of information and documentation so that an examination can take place of:

(a)
The applicant's objects and purposes as stated in its constitution, as well as assessing its membership makeup, manner of government, public accountability, the classes of recipients of its services and the provisions for distribution of assets upon a winding up of the organisation.
(b)
The activities of the organisation including its sources of funding, the actual scope and nature of the work done and whether those activities are ancillary to, or independent of, the institution's primary beneficial purpose.

(c)
Its financial statements, tax returns and annual reports to ascertain whether it is profit making and to whom the profit is distributed, as well as to determine the specific use that each piece of land is being used for.

WHY IS THE PARTICULAR USE OF EACH PIECE OF LAND SO IMPORTANT?

Commonsense tells us that it is not surprising that Government should acknowledge its debt, by way of relief from taxation and rating liabilities, to non‑Government organisations that are dedicated to the assistance of persons who cannot help themselves but who are caught in the web of social distress in our society. However the rate relief offered to PBl's who use or occupy land for the purposes of that institution will be lost if the land becomes vacant or, alternatively, is used for a commercial or other purpose which is independent of the primary purpose of the institution. For that reason, it is incumbent upon Town Councils to ensure that they maintain updated data banks concerning the actual use of each piece of land owned by PBI's from one rating year to the next. The case law indicates that it is the use and occupation of the land on the first day of the rating year which is the critical date at which any assessment of liability takes place.

WHAT CAN BE DONE TO LIMIT THE INCREASING LOSS OF REVENUE TO THE COUNCIL AS A RESULT OF THE NUMEROUS SUCCESSFUL APPLICATIONS FOR NON‑RATEABLE STATUS WHICH ARE BEING RECEIVED?

Protecting Local Government sources of income may best be achieved by lobbying the Northern Territory Government to:

1
Give thought to limiting the existing exemption offered pursuant to section 58(2) of the Local Govemment Act to public hospitals, public charities and PBI's.
2.
Narrow the range of activities for which non‑rateable land can be used or occupied and still retain non‑rateable status for example by including words in the legislation such as "exclusively". Then if the use or occupation of the land extends outside the narrower limits set, it would once again become rateable. A considerable amount of careful thought needs to be given to the framing and implementation of these proposals. We can assist in that regard.

DATED:

27 June 2000

