SOUTH AUSTRALIAN COUNCIL OF SOCIAL SERVICE INC

20 December 2000

Hon Ian Sheppard AO QC 
Chairman 
Inquiry into the Definition of Charities and Related Organisations 
c/‑ The Treasury 
Parkes Place 
PARKES ACT 2600

Dear Mr Sheppard

Enclosed is a submission from the South Australian Council of Social Service to the committee examining the definition of charities and related organisations.
The three recommendations contained within the submission are:

1 .
That the definition of charity be broadened to correspond with a contemporary view of human services, including education, advocacy and referral, health, housing and social welfare services.

2.
That the key criteria for deciding a tax deductible charity be that the organisation's primary purpose is to assist people who are disadvantaged.

3.
That alternative models for regularly reviewing and updating definitions of charities and their scope be investigated with a view to establishing a suitable mechanism in Australia.

We also urge the Committee to issue an options paper that details the alternatives for reform, followed by a further period of public consultation.

We look forward to your response.

Yours sincerely

Pam Simmons

Executive Director

1 st Floor ‑ Torrens Building ‑ 220 Victoria Square ‑ Adelaide SA 5000 ‑ Ph (08) 8226 4111 ‑ Fax (08) 8226 4144 ‑ Email <sacoss@sacoss.org.au>
ABN 93 197 662 296

President~ Mrs B Garrett MBE
South Australian Council of Social Service Inc
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1 Introduction

The South Australian Council of Social Service (SACOSS) is the peak body representing non‑government health and welfare agencies in South Australia. We work towards the elimination of poverty and discrimination and to achieving a high standard of community services for the people of South Australia.

This submission was prepared by the Policy Council of SACOSS, with additional input from ordinary members of SACOSS. The Policy Council has representatives from the following organisations: Community Housing Council, Mount Barker Family House, Disability Action, Port Adelaide Central Mission, Youth Affairs Council of SA, Association of Non‑Government Organisations of SA, Adelaide Central Community Health Service, Lutheran Community Care, Offenders Aid and Rehabilitation Service, Southern Junction Youth Service, Welfare Rights Centre, St Johns Youth Service, Community and Neighbourhood Houses and Centres Association, Shelter SA, Mission Australia (SA Regional Office), SPARK Resource Centre, Migrant Resource Centre, SA Community Health Association, Port Pirie Central Mission, City of Salisbury, Council on the Ageing SA..
SACOSS works closely with the Australian Council of Social Service (ACOSS). We refer you to their submission to this Inquiry and lend our support to their comments and recommendations. We acknowledge their assistance in providing us with background information while preparing this submission.

SACOSS welcomes this Inquiry as an opportunity to refine the current definitions used to distinguish between certain categories of community not‑for‑profit organisations and eliminate anomalies in the application of these definitions. This submission incorporates comments on the issues paper prepared by the Committee conducting the Inquiry.

2. Community Sector Current Context

As acknowledged in the Committee's issues paper the social and economic environment in which community organisations operate has changed significantly over the past several decades and certainly since the definitions of charities were first framed and subsequently interpreted.

These changes include:

•
Communities taking, and being actively encouraged to take, greater responsibility for developing their own solutions. This is evident in the inclusion of community development principles in service agreement outcomes and the emphasis on community capacity building.

•
A greater focus on self‑help, prevention and advocacy activities within the community sector and a corresponding reduced emphasis on direct and charity assistance.

•
An increasing range and volume of government funded services now delivered by non‑government organisations.
• A changed relationship between government and the community sector in

outcomes‑based funding agreements, competitive tendering and negotiated

partnerships.

• A complex mix of commercial and not‑for‑profit organisations delivering

human services and sometimes a combination within a single organisation.
This changed context makes the need for a review of the definitions used to distinguish between categories of community organisations essential.

3. Key lssues
3.1 Outmoded definition

The current definition used to distinguish a charitable institution from other not​for‑profit organisations is ambiguous and out‑of‑date. At common law charity is generally understood to be:

9
a not‑for‑profit organisation;
0
providing a public benefit or providing relief of poverty to a group of beneficiaries;

0
with a sole or dominant purpose that is charitable, that is: the relief of poverty, sickness or distress and the needs of the aged; the advancement of education; the advancement of religion; or other purposes beneficial to the community.

There is no clear shared understanding of the scope and meaning of this definition between government agencies such as the Australian Taxation Office (ATO) and community organisations. There were attempts in the ATO's recently released Charity Pack to clarify their view of the definition but it is unclear whether this definition is binding and to which circumstances or federal government agencies it will apply.

The application of the term 'charitable institution' has much wider significance than tax treatment alone. The use of the term charity is a strong message to the community that the organisation's main purpose is the pursuit of the public good.

There are many anomalies within the definition. For example aged care services fall within the definition but child care services and employment services may be excluded. Not‑for‑profit child care services provide an educational and support function that is clearly of public benefit.

Advocacy agencies are generally excluded from the definition of charities. This emerges from a misunderstanding of the difference between charitable purposes and the means by which they are achieved. It fails to make the distinction between advocacy as a means to achieve charitable purposes and political activity in general. Advocacy agencies whose primary target group are people who are disadvantaged or other charities that engage in advocacy play an important role in public policy development and debate which benefits the groups they serve.

The charitable status of self‑help groups and organisations is uncertain. As referred to in section 2 there is a growing trend for community organisations to address disadvantage through community development and self help. Exceptions have been made in granting charitable status to some groups but the basis for doing so is unclear.

It is important that the full range of human services, that is health, education, social welfare and housing services, are explicitly included in any new classification system.

Recommendation

That the definition of charity be broadened to correspond with a contemporary view of human services, including education, advocacy and referral, health, housing and social welfare services.

3.2 Public Benevolent Institutions

The introduction of a Public Benevolent Institution (PBI) category was intended to confer more generous tax treatment to organisations which work mainly with disadvantaged people. The principle of having a more restrictive category for those charities that mainly assist disadvantaged people is sound. It is one means of ensuring that taxation expenditure is targeted at those who need it most. However, the definition has been applied in an arbitrary and narrow way by the ATO and the courts, and has quickly become outdated.

The implications for those agencies excluded are significant. The granting of tax deductibility status results in far greater potential for attracting large and small donations. Fringe Benefit Tax exemptions enable charities to recruit more highly qualified staff than they would otherwise be able to do. Some foundations and trusts restrict access to their grant programs to those charities with PBI status.

The current interpretation of the PBI definition reinforces regional and historical disadvantage for smaller and emerging charities. For example, contemporary forms of assistance to disadvantaged people are provided by neighbourhood houses and advocacy agencies. They are mostly excluded from gaining tax deductible status. This is particularly relevant in an environment where charities are increasingly expected to secure more income from corporate sources. Preference in donations and grants will invariably be given to charities that can offer tax deductibility for the donation.

In the use of the PBI definition too much focus has been on how services are provided rather than the organisation's main purpose and target groyp. For example PBIs must provide direct services to disadvantaged people. However, substantial improvements in the circumstances of disadvantaged people is made through policy development, advocacy and service coordination and support.

Recommendation

That the key criteria for deciding a tax deductible charity be that the organisation's primary purpose is to assist people who are disadvantaged.

3.3 Review mechanism

There is no extra‑judicial mechanism for regularly reviewing and updating official interpretations of the charity and PBI definitions and scope. Potential legal costs prohibit most individual charities from running test cases in court to challenge administrative decisions on their application for inclusion. At the federal government level the gate‑keeping role largely falls to the ATO. This means that consideration of revenue implications overshadow broader public interest concerns in defining charitable purposes.

There is little transparency in the assessment process and obtaining accurate information on the basis of any decision can be difficult.

It would be useful if the Committee considered a different model of review and assessment, such as the Charities Commissions in the UK. The Commissions determine which organisations qualify as charities and review aspects of the definition on a regular basis.

Recommendation

That alternative models for regularly reviewing and updating definitions of charities and their scope be investigated with a view to establishing a suitable mechanism in Australia.

4. Conclusion

SACOSS recommends that any proposed changes to the definitions should be thoroughly assessed for likely financial and other implications for charities and State Governments. The assessment should also explore the assumptions and environment that underpin any proposed changes, such as the implications and assumptions of an increased emphasis on community services establishing partnerships with business.

We also urge the Committee to issue an options paper that details the alternatives for reform, followed by a further period of public consultation.

SACOSS is willing to provide further details or answer questions in an interview with the Inquiry Committee.

