Inquiry into the Definition of Charities and Related Organisations C/‑ The Treasurv Parkes Place PARKES ACT 2600

Dear Sir/Madam

INQUIRY INTO THE DEFINITION OF CHARITIES AND RELATED

ORGANISATIONS
Activ Foundation Inc. is a family based not‑for‑profit and charitable organisation that provides a suite of services for people with intellectual disability.

As we are both a family based not‑for‑profit and a charitable organisation, we are pleased to present our submission in response to the Inquiry into the Definition of Charities and Related Organisations, for your consideration.

Enclosed is Activ Foundation's submission for your consideration based on the terms of reference of the inquiry and types of information you are seeking from various organisations.
If you need clarification or additional information, please contact Ms Tulip Penney. Senior Policy Analyst directly by telephone on 9387‑0555.

Yours sincerely

EXECUTIVE DIRECTOR

December 2000

1 16 Jersey Street, Jolimont WA 6014, PO Box 446 Wembley \X/A 6913 Telephone JOB) 9387 0555. Facsimile (08) 9387 0599.

ACTIV FOUNDATION INC.

SUBMISSION FOR THE INQUIRY INTO THE DEFINITION

OF CHARITIES AND RELATED ORGANISATIONS
IMPLICATIONS OF CURRENT SOCIAL EXPECTATIONS

AND EXPERIENCES FOR DEFINING CHARITIES

AND RELATED ORGANISATIONS
Response to Paragraph 1 (a) ‑ Our organisation
Activ Foundation Inc. is a not‑for‑profit organisation that was established in 1951 by a determined and courageous group of parents who responded to the special needs of their children who had intellectual disability. We provide support services to 2,600 adults and children with intellectual disability and their families such as accommodation, respite, employment, community access, recreation, library services and transportation.

Response to Paragraph 1 (a) ‑ Current social and economic environment

The Commonwealth Government, through the Department of Family and Community Services, provides funding for aspects of Activ's employment services and some family services. The State Government's Disability Services Commission provides funding for accommodation services, community access services, recreation and some aspects of transportation.

Response to Paragraph I(a) ‑ How this environment is changing; the major social and economic factors affecting our 'Attributes, Purpose and Behaviour',‑ and implications for how we are or should be defined for various purposes

Government policy reforms have significantly affected the operations of service providers, in particular in the disability sector. To exemplify this, the recent national review of business services, the case‑based funding trial, quality assurance on the disability service standards, welfare reform and the efficiency dividend will result in either an increase in operating expenditure and/or a reduction in funding. We are now required to balance the 'duality of focus' whereby we strive to achieve viable businesses and employment outcomes for people with disability. Other recent and ongoing changes that have affected not‑for‑profit organisations include tax changes such as GST, BAS and FBT.
With government taking on the role of the purchaser/funder of many services, non​governments organisations are now operating like quasi government agencies and meeting accountability requirements that add additional costs to tight budgets. Many government contracts are based on basic services, which means that non‑government agencies have to fill the shortfall by self‑funding other services. In addition, government funding for services does not adequately meet increases in personnel costs.

Response to Paragraph 1(b) ‑ Should definitions be based on the purpose of the activities carried out or on the nature of the activity? Should account be taken of multiple purposes, or is it appropriate to rely on the sole or dominant purpose of an organisation in order to define it?

Definitions should be based on both the purpose of the activities carried out and the nature of the activity, but also take account of the organisation's multiple purposes. It would be inappropriate to rely on the sole or dominant purpose of an organisation in order to define it. For example, Activ Foundation is a not‑for‑profit and charitable organisation as well as a public benevolent institution (PBI) that provides a suite of services for people with intellectual disability and their families including employment, accommodation, respite, transportation, library and recreation.

Response to Paragraph 1(b) ‑ It is appropriate to distinguish between commercial and non‑commercial activities undertaken by charities and related organisations? Is there an expectation that charities and related organisations will undertake commercial activities in order to perform their core purpose effectively? How should these activities be defined and should they have a role in determining the definition of the organisation?
Activ Foundation is a not‑for‑profit organisation that receives funding from government to provide a wide range of services for people with intellectual disability and their families. Government funding does not meet our total costs for service delivery. Activ is therefore forced to undertake self‑generated revenue raising such as sale of our products/services from our employment services as well as charge fees for services. It is perceived that most not‑for‑profit charitable organisations will need to engage in some form of commercial activities to cover their shortfalls in funding. The ability of a not‑for‑profit charitable organisation to engage in commercial activities should be enacted in legislation.

EXISTING DEFINITIONS OF CHARITIES

AND RELATED ORGANISATIONS USED IN AUSTRALIA

is your organisation 'deflned' as a charity, PBI, religious organisation or community service not‑for‑profit organisation for the purposes of any law or administrative practice?

Activ Foundation Inc. is 'defined' as a charity, PBI and community service not‑for​profit organisation for the purposes of law and administrative practice. We are also a Registrable Body under Australian Corporate Law. Our ARBN number is 060 921 271 and our ABN number is 11553 592 765.

In accordance with Subdivision 30‑BA (4.1.1 public benevolent institution) of the

Income Tax Assessment Act 1997 Activ Foundation continued its endorsement from the

Australian Taxation Office as a deductible gift recipient effective I July 2000. We are

entitled to receive gifts of $2 and as a Deductible Gift Recipient and our number is

DGR 900176005 for gift receipts. 

Activ Foundation continued its endorsement as an income tax exempt charitable entity in accordance with Subdivision 5 0‑13 1. 1 (charitable institution) effective I July 2000.

Is your organisation 'defined' differently by different agencies or jurisdictions?
Activ Foundation Inc. is a Registrable Body under Australian Corporate Law and a body registered under the West Australian Associations Incorporation Act, 1987.

Public charitable and benevolent institutions are exempt from tax under the majority of taxation statutes in Western Australia (Murdoch University, 1994).

If so, does operating under different definitions affect your ability to provide services?

No.

Does the current definition of your organisation impose any constraints on the ability of your organisation to provide services?

No.

Does the current definition o fyour organisation impose constraints on your ability to adjust your 'attributes, purpose and behaviour' to respond to changing demands?

No.

Do current definitions allow regard to he taken of the social and economic environment that your organisation operates in?

There have been recent taxation discussions about the purpose and activities of PBIs in relation to limiting their 'advocacy' role. Most not‑for‑profit charitable organisations may need to undertake some form of advocacy, or representation on behalf of their constituents.

Do the terms 'charity'. 'religious organisation' and 'community service not‑for​profit organisations continue to have relevance in the current social and economic environment?

All the terms have relevance in the current social and economic environment as each one clearly differentiates its status, in particular for taxation purposes as outlined below:

•
Charity ‑ non‑profit body; providing a public benefit, with a sole or dominant purpose that is charitable (ie, to relieve poverty, sickness, aged, sickness or distress; the advancement of education; the advancement of religion); and other purposes beneficial to the community;

•
PBI ‑ non‑profit body; established and carried on for the direct relief of poverty, sickness, suffering, distress, misfortune, destitution or helplessness; carried on without the purpose of private gain for particular purposes and provides direct relief for the benefit of a disadvantaged section or class of the public;

Religious ‑ non‑profit organisation instituted for religious purposes; and

Community service not‑for‑profit organisation ‑ non‑profit and established for community services purposes where the purpose is altruistic.

Do the four ~purpose sof charity in the common law continue to have relevance?

The four 'purposes' of charity (ie, relief of poverty; advancement of education; advancement of religion; and other purposes beneficial to the community) in the common law continues to have relevance.

Is the concept of PBI of continuing relevance?

The concept of PBI continues to have relevance for Activ Foundation as that makes us eligible to receive gifts and defines our purpose and activities.

Is there a place for 'direct' assistance to be distinguished from other forms of assistance?

Yes, because it is perceived that 'direct' assistance refers only to 'hands on', whereas other forms of assistance usually relate to financial, emotional, social and educational forms of assistance.

Should the definitions of charitable, religious and community service not‑for‑profit organisations be left to the courts or enacted in legislation? What are the advantages and disadvantages of the different approaches?

Definitions should be enacted in legislation, not left to the courts. The advantage of this approach is that members of the community would have the opportunity to comment on the proposed legislation.

DEFINITIONS USED IN OVERSEAS JURISDICTIONS

Our views on overseas definitions considered suitable for adoption in Australia

We are not in a position to provide suitable definitions for adoption in Australia. However, based on our research we can provide you with a summary of our findings, for your information and/or consideration.

The English definition of "charitable" draws on the Preamble to the Statute of Charitable Uses 1601 and cover four categories of purposes: the relief of poverty, the advancement of education, the advancement of religion, and activities beneficial to the community not falling under the first three categories. This definition of charity has survived and still appears to be prevalent in many countries.

Section 119 of the Civic Government (Scotland) Act 1982 defines "public charitable collection" as "a collection from the public of money ... for charitable purposes taken either in a public place or by means of a visit from place to place". It defines "charitable purposes" as "any charitable, benevolent or philanthropic purposes whether or not they are charitable within the meaning of any rule of law" (1982 Act s. 119(16). The definition of charitable purposes is thus broader than the tax‑driven definition of a  charity' .
The Scottish Charity Law Review Commission reported that there is a widely held view that the definition of charity is not sufficiently inclusive nor does it match the current perception of charity (2000). In addition, recent reports (Deakin, 1996; Kemp, 1997; and the Dundee, 2000) criticise the definition of charity as being outdated and unsatisfactory. The report proposes that charity be interpreted based on the UK tax legislation as well as define the scope of both the regulatory and re‑organisational provisions of the system.

OPTIONS FOR ENHANCING THE EXISTING

DEFINITIONS IN AUSTRAMA
What do you regard as the framework and key criteria that could form the basis for the classification of charitable, religious and community service not‑for‑profit organisations?
We suggest that the existing framework and criteria remain, but its terminology be refined to make classifications more precise.

Do you have a preferred definition of charitable, religious and community service not‑for‑profit organisations?
No.

Would it be desirable to split out different types of activities into separate entities for definitional purposes? What would be the implications of such an approach for your organisation?
For our organisation which is multi‑functional, it would not be desirable to split out different types of activities into separate entities for definitional purposes as it would make it more complex.

Is there anything else you consider to he relevant in developing options for new definitions?

Whilst we do not have anything else we consider to be relevant in developing options for new definitions, we suggest the inquiry look at the historical origins of charity and its evolution right through to its usage in today's society. Around 3,500 years ago Moses referred to the "tithe" which meant that one‑tenth of the harvest was allocated for supporting the religious system and providing relief to the poor. Hammurabai, a Babylon king, 4,000 years ago requested his subjects "to see that justice be done to widows, orphans and the poor" (Arnett, 1994, page xviii). Charity is not only an act of humanity about "doing something good", but it is also about "doing something that makes a difference" (Arnett, 1994, page xvi).
In addition, it is suggested that: charity be reviewed within an Australian context, including Aboriginal culture where kinship ties are based on family obligations and a society that advocates the selfless and sharing system of living.

Moreover as outlined earlier, Activ Foundation's core business is the provision of services and supports for people with intellectual disabilities and their families. Within our organisational context the word 'charity' also encompasses both the life‑time commitment by families towards their family member who has intellectual disability and Activ's mission which is to "enable people with intellectual disability to enjoy their life and use their abilities to reach their potential and gain greater independence". This unique form of familial and organisational obligation and eternal commitment of many service providers in the disability sector should also be reflected in the definition of 'charity', especially since "charity begins at home".
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