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HISTORY AND PHILOSOPHY
It is generally accepted that charity should be exempted from taxation by any level of government.

We hope and trust that what is in issue is not whether charity should retain its exemption from taxation, but whether existing definitions of charity are up-to-date, fair and reasonable as the 21st century commences.

In 1975 the Asprey Committee, in discussing issues of principle commented, in its Final Report –

“25.20.  Charitable organisations are regarded in most developed countries as playing an important part in the social structure and many have existed for a long time.  They perform community welfare services which State instrumentalities financed from revenue would otherwise be called on to provide.  They are supported by a large amount of voluntary work by private citizens who are sufficiently public-spirited to devote a significant part of their time and resources to causes they espouse, incurring expenses for which no tax deduction is claimed.

25.21.  It would not be denied, therefore, that there is a case for subsidising charitable organisations from public funds.  Tax concessions, by way of allowable deductions from the tax base or exemption of the income of the charitable organisation, are forms of subsidy.”
We believe that charity should retain its exemption from taxation.

We believe that the principal reasons for that exemption in favour of charity found in history can be instructive to the present.

We believe reasons that persuaded legislators and judges in history to provide and protect exemptions from taxation can instruct the present, and that those reasons, in a modern social context, may dictate in practice that a wider field of not-for profit activity receive exemption than has been the case in the past.

The concept of “a welfare state” was unknown before the 20th century.  Indeed, before the 20th century, few governments considered that they had any significant moral obligation to care for those in necessitous circumstances.

Certainly, there was pre-20th century legislation which focused on different types of human need, but these were seen in their historical context as novel, concessionary and generous - rather than as resting upon government because of any moral mandate.

In that context, organisations which selflessly aspired and worked to provide for the needy were well regarded by legislatures and the judiciary.  It was not difficult to convince a legislature, but more particularly a judge, that a mainstream church (for example) that provided food to widows and orphans (who were unsupported by extended family or the state) should be encouraged to do so in every possible way.

This was not so much something that originated in law, but rather grew out of social history from antiquitous days when the church and the state were effectively one institution.  In an English combined church/state environment (which ebbed and flowed between the 10th and 16th centuries), it was inconceivable that the church should be taxed.

If it were taxed, government would have to provide for it from its own revenue, since the officers of the church in England were officers of the state by virtue of those offices.

However, the purposes of the church and what it did (though it is conceded that corrupt bishops and priests did abuse the system from time to time) provided complete justification for the attitude of exemption, which was never questioned.

What did the church do? 

1. It taught good citizenship.

2. It provided for the poor and needy.

And no one was supposed to take any personal pecuniary benefit from its activities.  Income, if such there was, was reinvested in the corpus so that future needs might be met.  The church had no shareholding, so there was no activity in any way analogous to distribution of dividend to shareholders, as in modern profit-focused corporate legal entities.

Modern pluralism in religion has of course expanded the availability of the tax exemption from the English state church to all established religions in our modern society.  

It is submitted that their religious attention to good citizenship through spiritual and educational teaching and to humanitarian care for the poor and the needy continues to justify their exemption from taxation.

However, in the 21st century, the churches are no longer the only institutions that take it upon themselves to develop good citizenship among a nation’s people, to educate them both by secular and spiritual means about virtue and moral values in society, or to care for those in necessitous circumstances.

Many organisations are now in existence which do not exist for the financial profit of their membership.  Should all non-profit bodies be treated in the same way as churches though?

Additionally, atheistic organisations have queried whether church organisations ought to receive any exemption at all.  Self-appointed watchdogs of so-called secular values suggest that religion is a crutch that in fact wastes the energy and the attention of the people.  Such claims are not new.  Indeed, they are very reminiscent of the claims of Marx and others in the 19th century.  

Without context, they could blind the casual investigator to the great and, it is submitted, immeasurable good that is done in the name of religion in Australian society.

IMPLICATIONS OF CURRENT SOCIAL EXPECTATIONS AND EXPERIENCES FOR DEFINITING CHARITIES AND RELATED ORGANISATIONS
In essence, this question is: Should all non-profit bodies receive the same concessionary treatment in society?

What are the concessions that historical and established charity benefits by, which are denied by degrees to more modern non-profit bodies?  The following list is not considered to be exhaustive, but may be helpful:

(1) Tax exemption at the federal, state and local body (rates) levels.

(2) Access to preferred government contract status at the federal and state levels.

(3) The exemption of inward donations from taxation in the hands of the donor.

Further, what additional modern non-profit organisations present themselves for consideration?

(1) Sporting clubs.

(2) Non-religious philosophical organisations.

(3) The entities of religious organisations established with distinct and different purposes.

(4) Humanitarian organisations.

(5) Animal welfare organisations.

In our modern plural society, it is very evident that no one will agree on all of the organisations that should be accorded “preferred status”.

What is desirable is that we should avoid a “pet charity” club, and that we should evolve some generalised rules that are fair to everyone.

Some observation may assist.

In New Zealand recently, the Americas Cup defence received such universal social approval that it was afforded effective charitable status.  Deductions were made available to donors on the same limited basis as was there available to other donors to charity.  And corporate sponsors received concessional treatment when funding activities connected with the campaign.  However, publicised individual extravagance by various syndicate members (with money that had been received in abundance because of charitable status) has led to some dissonance in that country.  Many have claimed that charitable status was improperly extended to the Americas Cup defence, when so few could be involved, and particularly since “Americas Cup Yachting” is a game that can only be played by the rich and famous.

The recoil in New Zealand seems to echo the traditional notion that charitable status ought only to benefit those in poor or necessitous circumstances (as a specialised, hopefully minority group in society), or everyone (as was the case when the churches provided the only education that was available in society).

Should all sporting clubs (basketball, netball, rugby union, rugby league, baseball, softball, etc) receive charitable exemption?

Similar considerations arise.  If sport is not “your thing”, will you agree that, if it is to develop a sport as an outlet for exuberance in youth, sport be accorded concessional treatment by government?  Does society benefit from the work of sporting clubs?

Few would disagree with the proposal to exempt sport, but some may - believing instead that artistic education is as valuable to those not oriented as sport, as that sporting education is to those so inclined.

But when the piano student’s “personal benefit” is weighed against the personal benefit of an individual rugby union player who may go on to a professional international contract, the traditional “no personal benefit” concern rears its head again.

In traditional education, before the state accepted some responsibility, all benefitted alike - though again, some excelled because of the foundation provided.

However, it is possible to argue in both of these “excellence situations” (sporting and educational) that the excellence was a product of individual attention later on, and that the tuition at primary stages still retained its generalised and charitable character.  Hence, charitable status should not be denied simply because somebody took greater advantage of a foundation that was charitably provided than his/her peers.

But this discussion does not answer the Americas Cup “rich and famous” objections that arose in New Zealand.  Those objections, however, could have been resolved, prospectively or retrospectively, by suitable tax audit inspections to identify and punish abuses, if verified.

We do not believe as a church that we are in a position to comment upon the social desirability of extending the definition of charity so that it includes other non-profit institutions.  We would observe that use of the word “charity” to apply to a sporting club appears semantically misconceived.  However, it surely is possible (if considered socially desirable) to provide the same benefits to a non-profit sporting club without calling it a charity.

We believe that our retention of the word “charity” is desirable, but suspect that it may be time to extend favourable/concessionary tax treatment traditionally afforded to charities further into the non-profit sector.

We note that the Income Tax Assessment Act 1997 currently allows qualified exemption in respect of a range of organisations and purposes including charity, education, science and religion (s.50-5), community service (s.50-10), and sports, culture, film, recreation (s.50-45).

In our view, the general justification for that exemption in the 21st century is that expenditure in the private non-profit sector effectively and efficiently exonerates government from the need to spend funds in the non-profit areas identified by private institutions.

Private, non-profit expenditure is generally much more efficient than institutionalised government assistance.  There are several reasons for this, including the following:

(1) The non-profit sector has to work much harder than government to acquire its funding, and so is much more careful in its expenditure.  The control mechanisms do not have to be written into policy - they are a part of the paradigm of the committed non-profit administrator.  A failure to spend or account wisely, would deny the non-profit institution of future donations.

(2) Non-profit administrators are generally motivated by altruism.  A career in a non-profit institution (apart, perhaps, from some sporting clubs) is a choice which partakes at least in part of altruism.  There are very few non-profit institutions that pay commercial market salaries, or provides commercial market fringe benefits to its staff (except perhaps for Manchester United!).

EXISTING DEFINITIONS IN AUSTRALIA
As a church, we have observed considerable divergence in existing definitions in the “charitable sector” in Australia.

For example, the church has been able to convince the state governments in every state except New South Wales that it ought to be afforded a stamp duty exemption when it acquires property for religious purposes.  In New South Wales, the State Treasurer retains a discretion and we are advised that he exercises that discretion in favour of pure humanitarian charities.  That is, charities which directly alleviate poverty and suffering - notwithstanding that the charitable tag is used as the basis for the definition.

The exemption applied where the transferee was an organisation of a charitable or benevolent nature and where the transfer was for such purposes “as the Chief Commissioner may approve in accordance with guidelines approved by the Treasurer”. Needless to say those guidelines were very narrow.

In New South Wales we thus believe we have identified a state government attitude to deny traditional charitable status to the churches - in favour of what may now be regarded as  purely secular charity.  It may be that the New South Wales state government is seeking to signal to the rest of Australia that “charity” needs to be redefined for all legal purposes.

If so, we find that short-sighted and superficial.

At a local body level, the exemption of church institutions from rates generally only applies when land is actually used for religious worship services.

We believe that it is inappropriate to levy rates against unimproved or commercially let property owned by churches (and other charities) by reference to the use rather than the ultimate purpose of the funds derived from that land.  We believe that the “ultimate purpose” approach implicit in traditional federal income tax treatment of church income is appropriate, and this local “property purpose test” is inconsistent and unfair.  It should be noted that local authorities are also “saved” from the burden of caring for the needy and for educating citizenship in their constituents by the teaching of churches in their midst to precisely that end.

The federal Fringe Benefits Taxation Act makes a distinction between the fringe benefits afforded by religious institution employers to their employees and those afforded by public benevolent institutions to their employees.  Specifically, fringe benefits provided to religious institutions are rebated benefits and attract (if the highest marginal tax rate is assumed) a 16% saving over the taxation employed in corporate Australia.  PBI employees receive a complete (47%) benefit, if the highest marginal tax rate is assumed.

Additionally, vehicles provided to pastors in connection with their ministerial functions receive a complete exemption.

We do not see that a distinction between PBIs and religious institutions is appropriate.  Rather, we think that the PBI (completely exempt) criteria or result should be applied across the board.  We note, effective April 2001, that some evenness is introduced to this playing field, since PBI and religious institutions may only package up to $30,000-worth of employee income - but the discrepancy between a complete exemption or a rebated exemption remains.

We have noticed that this church has been able to convince the federal “government contract” authorities that the church should benefit as a charity from its government negotiated contract rates with supply and service providers.

Whilst some state governments have been prepared to provide similar access for charities in state jurisdictions, some have declined, notwithstanding federal approval.

We agree that a consistent approach across the nation at all levels of government (federal, state and local body) is desirable.

EXISTING DEFINITIONS USED OVERSEAS
We have not conducted a survey of overseas institutions, but can speak from some international experience of our own.

Most of the countries in which we operate have inherited the traditional British model which has exempted church and other charitable income (per the common law definition) from income tax.  This is a historical inheritance.

In civil law countries (which trace their law to the Napoleonic Code), they have generally identified a state church as a beneficiary of taxation privilege (or direct government assistance) by legislative instrument.

Increasing pluralism in civil law societies has seen these privileges extended to minority churches as human rights instruments have dictated and necessitated equal treatment, notwithstanding differences in religious belief or orientation.

It is our perception that charities generally are not as encouraged in civil law jurisdictions as they are in common law jurisdictions.  That appears to be because exemptions are always an issue of government fiat, rather than one of judicial interpretation.  This suggests that judges are more evenhanded in their definitions and application of charitable privileges than legislators have been - an observation which certainly seems to explain inequities which we have noted above in relation to the New South Wales stamp duty treatment of churches.

We observe that in the United States, all donations to churches (“churches” are carefully defined to avoid one-person church setups) are deductible by the donor for income tax purposes, regardless of government approval of the particular fund to which the church intends to apply them.

The deduction of charitable gifts in Australia depends upon a rather more direct government approval of the destination fund, under what was section 78 of the Income Tax Assessment Act 1936 (now Division 30 of the 1997 Act).  

An additional US observation is that the business income of charities is taxed at commercial rates, notwithstanding its eventual destination.

It will not be surprising to hear that this church would not like to see Australia take that direction, but we submit there are sound reasons why that should not be the case.

Kelloggs and others have surfaced these arguments in the past.  Always, when these arguments are reduced to their lowest criteria, it is demonstrated that charities (churches in particular) have to work very hard to receive the income that they receive.  Since that income does not inure to the private pecuniary benefit of any individual, then the community generally benefits.  While there may be application to particularised religious segments of that community, it can be demonstrated that the majority of the churches are very generous, even with those who do not belong to their faith.

We believe that overseas definitions will not be particularly helpful in Australia.  There are enough existing definitions in Australia.  So long as the framework for evenhanded dispensation of charitable preferences can be worked out, then Australia as a nation will be the ultimate beneficiary.

OPTIONS FOR ENHANCING THE EXISTING DEFINITIONS IN AUSTRALIA
(1) We recommend that the existing common law definition of “charity” should be retained.

(2) We believe that additional modern non-profit bodies ought to be allowed access to the preferred status generally reserved for charities, once they have met the underlying philosophical criteria which have justified the extension of privileged status to the religious and humanitarian charities.

We see those underlying criteria in the following categories:

1. No personal profit to any individual at any time possible.

2. An emphasis on general public benefit, rather than upper class privilege.

3. Encouragement of private and commercial participation in the charitable sector (as enlarged) by tax concessions to the donor, once the charitable donee is identified.

4. Encouragement of purposes that promote good citizenship.

5. Encouragement of purposes that alleviate poverty.

OTHER OBSERVATIONS
In response to some of the other specific questions which have been raised, we comment as follows.

What are some of the major social and economic factors affecting the attributes, purpose and behaviour of your organisation, and what are the implications for how your organisation is or should be defined?
We have recognised that the world is becoming a global village.   We believe that existing definitions that recognise charitable donations only if the institution will spend its money (within the boundaries of Australia) are inconsistent and selfish and therefore flawed.

We would like to see Australia endorse an unselfish approach which would enable overseas expenditure on humanitarian purposes (flood, famine, war relief, etc) accorded much more generous approval - if existing NGO status is considered necessary to maintain supervisory audit control of organisations which donate funds overseas, then approval processes should be streamlined and transparent.

Our Australian membership has manifest clear desires to assist overseas.  While we have contributed generally to Australian cyclone relief in-house, we have participated in Kosovo, the African continent, and most recently in East Timor - without the benefit of any specific tax recognition (deduction) to our members for their donations.

While we have not needed tax deductible status for a fund donating overseas to encourage our members to contribute, we believe that ought to be freely available, as we expect that it will be necessary to have such status if we are to be able to assist in overseas charitable endeavours.

Should definitions be based on the purpose of the activities carried out by the organisation only, or on the nature of the activity?
The word “purpose” here is problematic.  As has been indicated above (at p 9-10), “purpose” can be looked at in a global or local way.  Local bodies look at the purpose (activity?) that is carried on on land when allowing exemption from rates, notwithstanding that the overall purpose of the institution is demonstrably charitable.

We believe that overall purpose should be considered the governing factor.

For organisations such as religious organisations that perform a wide spectrum of activities, is it appropriate to define the various activities differently?

We believe that the answer is and should be no.  So long as there is no private benefit inuring to an individual, then we believe that the dominant purpose of a religious organisation ought to define it and its access to charitable status.

Is it appropriate to distinguish between commercial and non-commercial activities undertaken by charities and related organisations?
Again, we believe the answer is no.  Once again, so long as no private pecuniary benefit can inure to an individual, then the benefits that flow to government (by not having to provide the service which the church provides) outweigh any possible advantage that might be obtained from the taxation of the commercial profit which would otherwise have been spent on charitable purposes.

An organisation established with charitable objects and which carries on a commercial undertaking the profits of which are applied to those charitable objects, is, according to case law, a “charity” at law.  Provided the profits generated by any commercial activity of a charitable organisation are (subject to the proper and reasonable capital needs of the operation) applied to the charitable objects, there seems to be no proper reason to seek to tax those profits.  A commercial organisation receives a tax benefit to the extent to which its profits are donated to a charity - any part of the profits “recycled” into the business ultimately inure to the personal benefit of the owners of the business; any profits recycled into the charity’s commercial activity ultimately devolve to the charitable objects only.
As explained above, charities have to compete much more carefully for the income that they receive than do government organisations and departments.  The churches which are involved in commercial activities do not account to shareholders for profits, but their needs for management efficiency drive them to community responsibility just as effectively as does the profit imperative signalled to directors by shareholders in commercial organisations.

Is there an expectation that charities and related organisations will undertake commercial activities in order to perform their core purpose effectively?  How should these activities be defined, and should they have a role in determining the definition of the organisation?
Our church has not needed to undertake commercial activities to perform its core purpose.  We rely upon the tithing donations of our members.  

However, the generosity of those tithing donations has enabled us to endow separate institutions for humanitarian purposes, which we have then run on a commercial basis (eg our farms in Australia).  The purpose of these farms has always been prescribed by the governing entity’s constitution documents which, as a company limited by guarantee, focus it absolutely upon a dominant purpose of benefitting humanitarian purposes nominated by our church in Australia and around the world.

We accordingly believe that the “dominant purpose test” remains an adequate protection for each and every entity, so long as no private benefit inures to individuals and the social interests of the community are protected.

Is there a place for “direct” assistance to be distinguished from other forms of assistance?
One of our guiding philosophies is that we wish to remain and be independent from government as we function as a religious institution.  It has been suggested in various jurisdictions in which we operate, that the tax encouragements to individual members of the taxpaying community and to corporate organisations ought to be removed in favour of a qualified, direct funding of those charities, by reference to past subsidised benefits.

We would not like to see this happen.

We believe it is philosophically and socially desirable that individuals and commercial organisations in the community ought to be encouraged to participate in charitable humanitarian endeavours.  If all this is left to government funding, then charitable involvement becomes less and less direct, and may fade away.  Society ought to be encouraged to be charitable.

We believe government policy ought to include healthy incentives for private philanthropy, to keep social responsibility at the forefront of individual and corporate minds.  Transferring this responsibility to pure government funding over time will promote apathy and disinterest in the community.

Should the definitions of “charitable”, “religious” and “community service not-for-profit organisations” be left to the courts or enacted in legislation?  What are the advantages and disadvantages of the different approaches?
Australian courts have taken the term “charity”, and “charitable”, when used in a statute, and in the absence of any indication to the contrary, as being used in its technical legal sense - that technical legal sense is well-established by case law.  The High Court has settled the meaning of “religion” and “religious” where used in revenue legislation.  Revenue legislation has not in the past attempted to define “charity” or “religion”; there should be no change to this approach a fortiori given that their meaning in revenue law is now settled by the courts.

The courts have held that an organisation that is “carried on ... not for pecuniary profit”, or “not carried on for pecuniary profit” is one whose profits, if any, are applied solely to the advancement of their own objects and cannot find their way into the pockets of individuals, whether members of the organisation or other persons.  That seems to deal with the “not-for-profit organisations” concept.

CONCLUSION

It will be observed that we have not answered each question that was raised by the Issues Paper that has motivated our response.

Essentially that is because we are either uninvolved in the specific area focussed in the questions, or because the principles underlying what we have written in this submission are sufficiently clear to make our view on additional related issues so self evident as not to require repetition.

However, we do express our willingness to answer questions in person if the committee felt that would be useful.
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