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Dear Sir,

Please find attached a submission from the Lutheran Church of Australia for your inquiry.

As stated within the submission, should the members require further information or clarification, please do not hesitate to contact this office.

Yours sincerely,

KEVIN J KEMPIN
Administrator

Encl.
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ORGANISATIONS
SUBMISSION ON BEHALF OF

LUTHERAN CHURCH OF AUSTRALIA

The Lutheran Church of Australia Incorporated (LCA) is pleased to have the opportunity of making this submission to the Inquiry into the Definition of Charities and Related Organisations (the Inquiry).

Please find attached the constitution and by‑laws of the Lutheran Church of Australia (Inc) Part A and Part E.

The (LCA) is registered for Goods and Service Tax (ABN 36 763 133 867) and has also received endorsement as an Income Tax Exempt Charitable Entity. The following areas of the Church are also Deductible Gift Recipients and have been endorsed as such by the Australian Taxation 0ffice.
Lutheran Church of Australia


Finke River Mission


The Memorial Library Fund


LCA Disaster and Welfare Fund


Luther Seminary Building Fund


Lutheran Archives North Adelaide Fund


Abortion Alternatives Network

District Programs and Projects


Lutheran Community Care


Lutheran Emergency Family Shelter


Rest homes and nursing homes


Centres for people with disabilities


Lutheran Primary Schools (building projects)


Secondary Colleges (building projects)

Australian Lutheran World Service


Lutheran World Service ‑ Overseas aid fund

Lutheran Laypeoples League of Australia


Christs Mission to the Needy Fund


Christian Schools Building Fund


LLL School Building Fund

Aged Persons Homes Building Trust Fund

Attached are several constitutions from organisations which are either auxiliaries of the LCA or fully acknowledge the LCA in their respective constitutions.

Lutheran Community Care ‑ Australia Lutheran Homes Inc ( Representative constitution of 50 aged care facilities) Lutheran Laypeoples League School Constitutions from Bethania. Qld, Good Shepherd, Para Vista SA, Crossways, Ceduna SA and Grace Qld. (Representative constitutions of 81 schools and colleges in every state of Australia).

The core activities of the LCA are clearly religious. The LCA is a Christian Church and expresses its central theme of the love and compassion of Jesus Christ through intrinsic charitable and community services supported by activities that are deliberately focused upon administrative and financial structures of the Church and its related organisations. All of these aspects of the Church find expression through the varied activities of Church auxiliaries together with separate entities and incorporated bodies. Some examples of the activities of these entities include the following:

Worship and faith nurturing activities of Church congregations and parishes.

Welfare and community service activities of Church congregations and parishes. Education and training services for the Church conducted at Luther Seminary.

Religious advancement, missions and governance at State and National level on behalf of all Lutherans.

Financial intermediation and administration services provided exclusively to the LCA by the Lutheran Laypeople's League.

Welfare and community services through separate entities (often government funded). Schools and colleges.

Aged care services (government funded). Retirement villages.

While the activities, organisational structures and modes of operation of Lutheran entities that conduct these services are varied, all consider themselves, and are considered by the LCA, to be religious and charitable bodies. Some of the common features of these Christian operatives are as follows:

1.
Each entity, regardless of organisational structure and degree of formality, adopts in its principal objects the advancement of knowledge of Jesus Christ and His compassion in word and in deed.

2.
Each entity provides a vehicle to the Church in the advancement of religion, and the expression of Christian love and compassion for the benefit of the community at large.

3.
Governance and accountability are dictated by principles of Christian stewardship, servanthood and community.

4.

No profit motive or commerciality intent exists.

To define 'Charities and Related Organisations' in the context of the LCA is extremely difficult, however, the following might apply:

"A charitable organisation within the Church may be one which can be defined as generous in gifts to relieve the needs of others, advances religion and education for the benefit of the community, in service bears anothers burdens and offers aid in word and deed. The constitution of the organisation must acknowledge, within its objects, these basic tenets and the organisation may be evaluated by its service to the community for continuation of Government registration. All service provided is given without profit in mind'.

Attribute I ‑ purpose over nature

The Inquiry's issues paper identifies some important questions in relation to the defining attributes of charities and the relative importance placed upon purpose versus nature. It is our view that the expressed purpose of each charity and related organisation must be the defining attribute and be given utmost importance in arriving at a concise definition.

But establishing purpose clearly needs also to be assessed through an objective appreciation of the outworking of that purpose throughout the entity. The religious and charitable purposes of the LCA finds its form in a profile of governance, accountability, expenditure patterns, community profile, ministry and tangible benefits provided. These attributes are self‑evident.

Definitions that focus on the nature of activities within the LCA may inappropriately isolate and misinterpret some aspects of important Church activities. For instance, financial intermediation and insurance services are vitally important to the growth and development of Church activities, the pooling of expertise and their preservation against economic and physical risks. The sole common purpose of these entities is to provide a relevant and financially significant service exclusively to Church bodies and their ministries. On their own the nature of these services may be viewed inappropriately and appear similar to commercial enterprise. This would be an inaccurate and detrimental representation of the principal religious purpose for which such entities solely exist within the LCA.
Attribute 2 ‑ partial definitions inappropriate

The LCA does not view a definition that allows for a partial charitable body to be appropriate. It is the strong view of the LCA that the current common law position is the most appropriate. In this regard, an organisation is either charitable or not, religious or not. The concept of a partially religious body in the context of the LCA is not considered plausible or realistic.

Attribute 3 ‑ Commerciality
An organisation that behaves in a commercial manner for the purpose of profit and the benefit of its stakeholders will contravene Attribute 1. In this regard the production of profits for financial gain, wealth creation and advancement of stakeholders would be revealing in relation to principal purpose.

The LCA believes that much care should be taken in relation to assessment of what is commercial behavior. For certain organisations of the LCA sound principles of stewardship, prudence and efficiency dictate responses in relation to risk minimisation, professional input, qualified staff and production of financial results that ensure continuity and longevity of its Christian ministry. These servanthood attributes should not be confused with commercial behavior.

Aged care example

In the changing legislative environment of aged care, providers must necessarily produce significant surpluses to ensure longevity and compliance with government accreditation and prudential requirements together with long‑term maintenance and replacement of costly building stock. Purpose drives the aged care involvement but existence requires compliance with government regulation and law. This is an important example of prudential necessity not commerciality
In reference to: A. Spectrum of activities


B. Commercial or Non Commercial activities

C. Commercial activities allowing performance of core activities.

As can be seen by the diversity of constitutions presented it is strongly suggested that where an organisation acknowledges, within its constitution, an over riding or controlling organisation then the supporting organisations should not be evaluated individually as charities (although this may be necessary from time to time) but the whole organisation should be evaluated.

Thankyou for allowing the LCA to have input to this enquiry and should the members require clarification on any issue or require further information, please do not hesitate to contact the LCA National Office at the communication points provided on the letterhead.

Yours sincerely

KEVIN J KEMPIN
Administrator

21 December 2000
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