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EXECUTIVE SUMMARY

This submission is made on behalf of the 12 Hospital Foundations in Queensland incorporated under the Hospitals Foundations Act 1982.

In Part 1 of the submission we have described the attributes, purposes and behavior of these Hospital Foundations and have shown how they make a valuable contribution to the relief of sickness and human distress by providing support for facilities, research and education in public hospitals in Queensland.  We show that they raise funds by a wide variety of means including through gifts, community fundraising, by attracting grants and by engaging in commercial fundraising activities.  We also explain how they overcome their market disadvantage in raising capital by generating annual operating surpluses.

In Part 2 of the Submission we have provided a detailed analysis of the way the existing definitions of “charity” and “charitable” used by the Australian Tax Office have been applied to the 12 Hospital Foundations. We demonstrate how the application of these definitions has lead to inconsistent and contradictory outcomes.  In Part 2 we have also demonstrated that the public of Queensland clearly believe public hospital foundations are worthwhile charitable organisations despite the common law difficulties posed by questions that arise from the form of incorporation of these Foundations and whether or not they are “institutions of the State”.  We have also commented on the continuing relevance of the term “public benevolent institution”, suggesting that the term is only relevant in as much as it defines that group of charities that are most favored by the State through tax concessions.

In Part 3 of our submission we have responded to those aspects of the Terms of Reference and Issues Paper that refer to the relationship between charitable, for profit and government organisations in a contemporary Australian social setting.

In Part 4 of our submission we propose a new conceptual framework for classifying non-profit organisations into “charitable”, “philanthropic” and “community” organisations. We also propose a new “fund in support” model to simplify the treatment of funds, trusts and foundations that support the three new classes of non- profit organisations which we have proposed.

Our submission makes the following key points:

· That the twelve Hospital Foundations incorporated under the Queensland Hospitals Foundations Act 1982 are charitable both in the legal technical sense and in terms of the common usage and social expectations of the public in Queensland.


· That the principal cause of the inconsistent and often contradictory rulings is that there is no contemporary public policy framework for determining what is charitable and no effective and responsive means of keeping that public policy framework relevant to contemporary Australian society.

· That the relief and prevention of human distress is the highest form of charity and ought to be most favored by the state.

· That there is no public policy benefit in treating “funds in support” any differently to the way in which the end charity is treated.

In other words, there is no public policy benefit in taxing the “way station” any differently to the “destination”.


· That there is no public policy benefit in requiring charities to separate their charitable works from those activities that are conducted to provide the means of providing those charitable works.

Part 1

Terms of Reference

1. The Committee is to examine and report on existing definitions of charitable, religious, and community service not-for-profit organisations, having regard to the following:

(a) the attributes, purpose and behaviour of such organisations in light of the current social expectations and experiences; and

(b) those organisations that are wholly or partially charitable, religious or community service not-for-profit.

Attributes, purpose and behaviour of the sector in the current environment, which have relevance for the definition of charities and related organisations

The Issues Paper provides the following general guidance on the matters of specific interest:

The Committee invites charities and related organisations to provide information about their organisation, and about the current social and economic environment they operate in, including how that environment is changing.

What are some of the major social and economic factors affecting the ‘attributes, purpose and behaviour’ of your organisation, and what are the implications for how your organisation is or should be defined?

What do you think will be some of the major influences on the environment in the coming decade, and what might this mean for how your organisation is defined?

How have your organisation’s ‘attributes, purpose and behaviour’ changed over recent years, and has this involved any change in how your organisation has been or should be defined for various purposes?

The views of government agencies, researchers, for-profit organisations and peak interest groups are also sought by the Committee.

What are the key characteristics of the current social and economic environment for the sector as a whole, and what significance do these characteristics have on how various parts of the sector are or should be defined?

Do these influences impact differently, with different definitional consequences, on various parts of the sector?

Are there factors which impact differently on for-profit organisations delivering similar services to not-for-profit organisations?
For the purposes of this submission, it is intended to focus on hospital foundations established in Queensland under the Queensland Hospitals Foundations Act 1982 (HFA)
, a subset of all charitable organisations and, we believe, a subset which provides a useful case study of the practical difficulties of applying the existing definitions of charity in Australia.

Attributes of Public Hospital Foundations in Queensland

There are at present twelve bodies incorporated in Queensland under the HFA 1982.  They are registered under the Act as follows:


Bundaberg Health Services Foundation


Far North Queensland Hospital Foundation


Gold Coast Hospital Foundation


Ipswich Hospital Foundation


Princess Alexandra Hospital Foundation


Royal Brisbane Hospital Research Foundation


Royal Children's Hospital Foundation


Royal Women's Hospital Research and Development Foundation


Sunshine Coast Health Services Foundation


The Prince Charles Hospital Foundation


Toowoomba Hospital Foundation


Townsville District Health Foundation






Of the twelve foundations, nine are registered with the model “objects” detailed in the HFA
 and three have registered special objects
 that reflect their special interest in medical research.

The model objects set out in the Act are very widely drawn and can be summarised as the provision of “aid to any health, hospital, ambulance or nursing service”, the provision of “aid to persons concerning any aspect of health or wellbeing of people or in respect of education or instruction in any such matter” and “to promote and provide improved facilities” and “to research or arrange or promote health and medical research.”

The Mission Statement of the Royal Children’s Hospital Foundation is typical of the Mission Statements of the foundations that are registered under the Act with the model objects:

“To provide the finest possible care for children, young people and their families within the Royal Children’s Hospital and District Health Service and its Queensland-wide programs by supporting continuing paediatric research, specialised education and training, advances in treatment methodology and equipment, modern facilities, through the generosity of the community.”

The special objects registered in respect of those three research foundations are each slightly different although similar in that they restrict the objects of the foundations to the “conduct or provision of aid to support scientific research into the nature, origins and causes of diseases and bodily afflictions and the application of the knowledge gained for the improvement of treatments of disease.”

The following statement from the Royal Brisbane Hospital Research Foundation is typical of the mission of the Hospital Research Foundations:

“With your help we are finding a cure to diseases which afflict mankind today and helping to improve the treatment and care of all our patients.”

The HFA details the legal “attributes” of these foundations, a number of which are important for their treatment as charitable organisations as follows:

Membership of the body corporate

Section 18 of the Act provides for the appointment of 7 or more members by the Governor in Council.  The members will be the chairperson of the associated district health council, a representative of an associated tertiary education institution, at least 2 officers or employees of the associated hospital and at least three other persons drawn from a panel of names submitted to the Minister.

In practice these provisions mean that there are at least four “community” representatives and three “institutional” representatives.

Distribution of residual property

Section 60 of the Act provides for the residual property of the Foundation to be transferred to “such a body as in the opinion of the Governor in Council has objects similar to those of the body corporate that is wound up or dissolved or if in the opinion of the Governor in Council there is no such body reasonably available, that the property shall be disposed of in such a manner or held on such trusts as the Governor in Council orders.”

Section 58(3) of the Act states “It is not competent to the Governor in Council under subsection (2) to override the provisions of any instrument creating a trust on which a body corporate holds property where the instrument provides for variation of the trust or substitution of a new trust upon the termination of the body corporate.”

Non-Distribution Clause

Section 60 of the Act prohibits the distribution of any residual property among the members of the body corporate upon the dissolution or winding-up of the body corporate.

Bodies Corporate as Statutory Bodies

Section 44 of the Act states “A body corporate is a statutory body under the Financial Administration and Audit Act 1977” (Queensland).

Section 16 of the Act provides for the foundations incorporated under the Act to be “sanctioned” under the Collections Act 1966 (Queensland) and exempts the foundations from the financial reporting requirements of the Collections Act.

The effect of these measures is to automatically register these foundations as charities under the Collections Act and to substitute the more rigorous annual financial reporting requirements of statutory authorities for those otherwise required by registered charities.

The Purposes of the Hospital Foundations Incorporated under the Hospital Foundations Act

The public policy purposes served by the enacting of legislation to facilitate the establishment of Queensland Hospital Foundations were stated in the Second Reading speech of the Minister for Health when introducing the HFA Bill to the Queensland Legislative Assembly on 11 March 1982, the Minister for Health stated:

“The desire to establish hospital foundations was initially noted when the North Brisbane Hospitals Board applied to my department for the establishment of such a body to allow for the investment of substantial unspecified trust funds accrued over many years for the purpose of earning an income, and for this income to be applied to the purchase of books, visual aids, etc; provision of fellowships and travel grants for staff; improved educational facilities; research, and invitations to or employment of renowned lecturers in the health care field and for other specified purposes.”

and,

“The proposed Act will enable private individuals, companies, other groups of interested persons or hospital boards themselves to make application for the establishment of a body corporate that is associated with a hospital provided, in the first instance, that they can comply with the requirements, in the proposed Act, of an applicant in regard to property to be applied."
(Ref: QLD Parliament Hansard dated 11 March 1982 page 4697)

“The success of the Royal Children’s Hospital Foundation and most of the other Foundations established under the Act has to some extent been because of their separation from the hospital has allowed the hospital management to get on with doing what they do best and has let the Foundations manage the fundraising.”  Jim Kennedy, former Royal Children’s Hospital Foundation Chairman. 

The Activities of Queensland Public Hospital Foundations

The Hospital Foundations registered under the HFA are engaged in a wide variety of activities.  Some are directly involved in the provision of services such as the provision of volunteer services to patients and families. Foundation volunteers provide Information Desk type facilities, patient escort services, library services, entertainment services such as the Rainbow Entertainment Centre at the Royal Children’s Hospital and child minding services. 

The major role of Hospital Foundations is to marshal the support of the community for the hospitals they support.

They do this by first cultivating the interest of donors, sponsors and supporters and then by providing the fundraising “means” for such persons/organisations to support their Foundation.

The fundraising “means” employed by the Hospital Foundations vary greatly between Foundations, but a consistent pattern in their sources of income emerges from the Annual Reports of the Foundations as follows:

· Donations, including bequests

· Fundraising events and functions

· Special purpose grants

· Sponsorships and “cause related marketing”

· Related business activities

An analysis of the sources of income for the Hospital Foundations incorporated under the HFA is attached at Appendix B

The processes and procedures used by the Hospital Foundations to make disbursements to the Hospitals they support also varies widely, but again there is a broad pattern evident in the Annual Reports of these foundations as follows:

· The body corporate or “board” of each Foundation acts as trustees for the funds raised by the Foundation

· In consultation with the hospital management (see the composition of the body corporate detailed in the HFA), the members of the body corporate consider submissions from the hospital authorities and make grants to the hospital for particular purposes

· Submissions to Foundations (with general objects) for funding can generally be grouped into one of the following types:

· Request for equipment

· Request for patient or family amenities

· Requests for support of medical, nursing, public health or allied health research

· Request for support of professional and/or educational development of staff, or

· Request for grants in support of new buildings or refurbishment of buildings

· Submissions for funding to Foundations, which have objects restricted to research, can be classed as either submissions for support for clinical research, basic research or research education purposes

· Where a foundation receives a submission for a grant for health research purposes, the submission is referred to an expert panel or “Research Committee” for consideration and recommendation to the Board.  For those Foundations that are registered as “approved research institutes” the National Health and Medical Research Council approves the membership of such committees.  For those that have general objects, the body corporate appoints a “research committee” in consultation with the associated university.  (See Section 18(3)(a) of the HFA)

· Where a foundation receives a submission for a grant for health research purposes, the submission will also be referred to the Hospital Ethics Committee for approval prior to any approval of funding

· Where a foundation has made a grant for health research purposes, the foundation will normally require both a financial acquittal and a report on the outcome of the research project.  Such reports will also be referred to the “Research Committee” for evaluation and report to the Board.  Details of research papers published in learned journals and presentations made to professional conferences arising from funded research are usually printed in the Annual Report of the Foundation

· It should be noted that the composition of these bodies corporate in practice means that the “community representatives” control a majority of votes and ensure that the community’s expectations and the donors’ wishes are respected in these decision making processes. It is also standard practice for the “institutional representatives” members of the Board to declare any conflicts of interest when there is either an actual or perceived conflict of interest in their participation in decision making in respect of grants.

Some Hospital Foundations directly employ health research specialist staff, whilst others employ research support staff such as Research Secretariat staff.

Several Hospital Foundations receive funding from philanthropic trusts and private foundations to fund the employment of clinical staff in the hospitals they support.  The Hospital Foundations are an important mechanism for this funding as they are able to receive funding from those trusts and foundations that are not able to fund public hospitals directly due to their trust arrangements.

Several Hospital Foundations receive funding from pharmaceutical companies for the conduct of clinical trials in the hospital.

Several hospitals receive fees from the operators of the hospital car parks and others operate the hospital cafeterias and other retail outlets within the hospital.  The Foundations’ capacity to attract volunteer labour in several areas within hospitals is a valued attribute of these Foundations.

Behaviour of Hospital Foundations incorporated under the HFA

Although the various Hospital Foundations have developed different policies and procedures, it is a common policy of the Foundations not to fund or subsidise the cost of the routine operations of the hospitals and health services they support.  Rather, Hospital Foundations choose to fund those aspects of the hospital’s activities that can not be funded by Queensland Health.

The recent construction of the new “Link Building” at the Royal Children’s Hospital is a good example of the type of contribution that Hospital Foundations can make.  The contribution of $5.4 million from the Royal Children’s Hospital Foundation enabled the new building to be expanded to include two additional floors to facilitate the establishment of a Research Centre within the hospital complex.  The new RCHF Foundation Research Centre now accommodates research clinical personnel from the Hospital staff as well as the University of Queensland Medical School and the research staff funded by the Foundation.  The Professor/Director of  Research  is a joint three year appointment between the three institutions and is part funded by the Foundation.

It should be noted that clinical research is very much patient centred and there is no clear dividing line between “the direct relief of suffering” and medical research.

Similarly there is no neat dividing line between the contribution of the Hospital, the University and the Foundation.  All are about the relief of suffering but by different means.

Cross Subsidies.

One of the behaviours that characterise non-profit organisations in general but of particular relevance to hospital foundations is the use of  “cross subsidies” to support their core activities with surpluses generated in ancillary activities.  The use of cross subsidies is not unique to non profit organisations but it is a strategy that is widely used by the sector and one that explains the behaviour of many organisations in the Sector.

One of Australia’s most respected fundraisers, Syd Herron, often spoke of the three sources of income for charities as “Money Given, Money Transferred and Money Earned”.

“Money Given” characterises the income derived from non reciprocal transactions such as gifts and bequests.

“Money Transferred” describes the income derived from grants and subsidies from government or various funds, trusts or foundations.

“Money Earned” refers to the income derived from reciprocal transactions such as contract service agreements with government, sponsorship fees, cause related marketing fees, sales of charitable merchandise, charity shops, surpluses from related business activities such as hospital kiosks and car parks, sales of advertising space in newsletters, rents, hiring fees membership fees, etc

In the last 15 years many charities have responded to the growing gap between the cost of the provision of their charitable activities and the income they obtain from “Money Given” and “Money Transferred” by increasing their efforts in the “Money Earned” or “commercial fundraising” area. 

This has happened at a time when the traditional monopoly charities enjoyed in the minor forms of community gambling such as raffles, bingo and numbers games has been eroded by the spread of poker machines and State sponsored gambling through such products as lotto, pools and “scratch-it” type tickets.

In for profit organisations, cross subsidies are usually seen as inefficient and discouraged.  Management will usually respond by attempting to make each of its “business units” self sufficient.  It recent years many governments of all political persuasions have also tried to separate their business units to prevent cross subsidies with the overall objective of making the business units more economically efficient and comparable with similar entities in the private sector.

Generally, charities do not have an organisational culture that is suited to cope with the more commercial forms of fundraising and success is often dependent on the recruitment of staff that have the expertise and experience to make them successful. This disadvantage is sometimes offset by the attitudes of the consumers of these products and services in that they are more likely to buy knowing that the proceeds are to be directed to a charitable cause.

The surpluses generated by these activities are however very attractive to the charity, not only because the money can be put to good use but also because these resources, unlike specific purpose donations and tied grants, can be applied at the discretion of the Board or “trustees”.

The use of “cross subsidies” in hospital foundations in recent years is being challenged from a number of external factors as follows:

· The ATO is increasingly concerned about granting “charitable institution” status to hospital foundations that derive a significant proportion of their funds from commercial fundraising sources.  In discussions between the ATO and one of the Hospital Foundations that do not yet have endorsement as an Income Tax Exempt Charity, the ATO expressed the view that because the majority of the Foundation’s income is derived from the operations of the Hospital car park, it considered that its principal purpose may not be charitable.

· The introduction of the Goods and Services Tax has required hospital foundations to determine whether some of their income producing commercial operations are best managed separately from the charitable entity. 

· Consideration will continue to be given to using the “charitable sub entity” provisions of the GST legislation to manage some smaller commercial activities, however there are cost disadvantages to this course given that these transactions will be treated as input taxed.

· Queensland Health has recently developed a new policy framework which makes it much more difficult for hospital foundations to be awarded commercial fundraising “concessions” within Queensland Health controlled facilities.  For example new departmental policies now require naming rights to be put to public tender.

The Industry Commission discussed many of the issues associated with commercial fundraising in Section 12.7 of their Report No 45 entitled “Charitable Organisations in Australia”.  The Commission found that there were no compelling reasons to separate the commercial fundraising operations of charities from their charitable activities and that the fundraising activities of charities should remain unchanged. 

The comparative neutrality issues canvassed by the Industry Commission have largely been addressed by the introduction of a GST on all transactions and the availability of rebates on input taxes to all registered entities.

Capital Raising

One of the purposes for which Hospital Foundations are established is to raise capital. The capital reserves are used either to create corpus funds from which an ongoing stream of income can be generated, or to create reserves from which major grants can be made for new facilities or major refurbishment of hospital facilities.  Most State governments can be influenced to allocate funding for new facilities or to bring forward plans for such developments if it can be shown that there is widespread support for such allocations and that there are privately raised funds available to supplement the costs of the project.

Hospital Foundations have significant market disadvantage, compared with other charities or their commercial competitors, in their ability to raise capital as follows:

· The “non distribution constraint” contained in their form of incorporation means that there is no commercial incentive for investors to invest in the foundation  

· There is an absence of a ‘closed constituency’ such as a school community or university alumni to whom the fundraising campaign can be targeted

· The ability to seek the large gifts from wealthy individuals or corporations available to other charities is severely constrained by new Queensland Health restrictions placed on Foundations’ ability to offer incentives to donors such as “naming rights” 

The creation of suitable capital reserves is also of fundamental importance for the support of medical research.  The building of an effective medical research community within the Hospital environment is often dependent on the continuity of the financial support for such research projects.  High calibre research teams can only be built on the availability of funding over several years.  Hospital Foundations that have capital reserves can commit to funding multi year research projects and so attract the good researchers who will produce the research and clinical outcomes.

The response of most Foundations has been to seek to create capital reserves by the accumulation of annual operating surpluses. 

This places the efficient and effective operation of commercial fundraising activities and an active Wills and Bequests Program at the heart of the strategies to build a capital base.

The Issues Paper poses the following questions on the matters of specific interest:

“Should definitions be based on the purpose of the activities carried out by the organisation only, or on the nature of the activity?

Should account be taken of multiple purposes, or is it appropriate to rely on the sole or dominant purpose of an organisation in order to define it?

What methodology is appropriate to determine when a purpose is secondary?

For organisations, such as religious organisations, that perform a wide spectrum of activities, is it appropriate to define the various activities differently?

Is it appropriate to distinguish between commercial and non-commercial activities undertaken by charities and related organisations? Is there an expectation that charities and related organisations will undertake commercial activities in order to perform their core purpose effectively?  How should these activities be defined and should they have a role in determining the definition of the organisation?”

The Industry Commission also addressed these issues.
 The Commission found “Defining ‘market activities’ and distinguishing these from the rest of the sector would present almost insurmountable problems.”

The Hospital Foundations in Queensland incorporated under the HFA agree with the Industry Commission’s analysis and strongly support the view that the treatment of commercial fundraising activities of charities remains unchanged.

It should also be pointed out that since the Industry Commission’s Report was published in 1995, the A New Tax System Goods and Services Tax has been introduced.  The practical effect of the GST has been to remove the minor competitive advantages enjoyed by charities under the old tax system by allowing the commercial and government sectors many of the “input tax” concessions previously blamed for the advantages enjoyed by charities.

Even if the commercial fundraising activities of charities were to be required to separate from the charitable activities of the charity, it is not clear how this would resolve the alleged competitive advantages enjoyed by charities.  It is possible that under such a regime, a charity would establish a separate wholly owned corporate entity to conduct its commercial fundraising activities.  It would be likely that the new entity would be registered for GST and would be free to donate the whole of its net profits to the parent charity.  It would therefore pay no input taxes and pay no income tax.  In this scenario, it is not clear how the separation of the commercial trading operations of the charity into a separate corporate entity would improve the competitive advantage of the charities commercial competitor.

Part 2

Terms of Reference

2. The Committee shall examine:

(a) any current definition set out in legislation (Commonwealth or State), common law or popular usage, including the continuing relevance of the 'public benevolent institution' definition;

(b) any current use of the concepts for social, economic, legal, regulatory, statistical or academic purposes; and

(c) definitions used in overseas jurisdictions.
The Issues Paper poses the following questions on the matters of specific interest:

“Is your organisation ‘defined’ as a charity, PBI, religious organisation or community service not-for-profit organisation for the purposes of any law or administrative practice?

Is your organisation ‘defined’ differently by different agencies or jurisdictions?

If so, does operating under different definitions affect your ability to provide services?

Does the current definition of your organisation impose any constraints on the ability of your organisation to provide services?

Does the current definition of your organisation impose any constraints on your ability to adjust your ‘attributes, purpose and behaviour’ to respond to changing demands?

Do current definitions allow regard to be taken of the social and economic environment that your organisation operates in?

Do the terms ‘charity’, ’religious organisation’ and ‘community service not-for-profit organisation’ continue to have relevance in the current social and economic environment?

Do the four ‘purposes’ of charity in the common law continue to have relevance?

Is the concept of PBI of continuing relevance?

Is there a place for ‘direct’ assistance to be distinguished from other forms of assistance?”
For the purposes of this submission we will focus on hospital foundations established in Queensland under the Queensland Hospitals Foundations Act 1982 (HFA), a subset of all charitable organisations; and a subset which we would argue provides a useful case study of the practical difficulties of applying the existing definitions of charity in Australia.

Legislation

Hospital Foundations in Queensland are significantly affected by many pieces of both Commonwealth and State legislation, which contain special provisions for “charities” or “public benevolent institutions”.  The following list is not exhaustive but does represent the major pieces of  legislation relating to the “charitable” concessions most advantageous to hospital foundations:

Commonwealth legislation

· Income Tax Assessment Act 1997, Subdivision 50-A for income tax exemption

· Income Tax Assessment Act 1997, Division 30 for tax deductibility of donations

· A New Tax System (Goods and Services Tax) Act 1999, Subdivision 38-G for GST charitable concessions

· Fringe Benefits Tax Assessment Act 1986, Subsection 57A(1) for Fringe Benefits Tax exemption, or Section 65J for rebatable status

· Debits Tax Administration Act 1982, Section 3 “excluded debit”, for Debits Tax exemption

It should be noted that the A New Tax System (Goods and Services Tax) Act 1999 uses the common law definition of “charitable” whereas the other legislation listed contains special conditions that qualify the more general common law definition.  This “mismatch” creates irreconcilable difficulties, which must rely on ATO interpretations to resolve. 

State legislation

· Charitable Collections Act 1966 (Queensland) Part 3, for the authorisation for the conduct of appeals for support

· Charitable and Non-Profit Gaming Act 1999, for the licensing of charitable gaming in Queensland

· Pay-roll Tax Act 1971, Section 10(2) for exemption as ‘a charitable institution’

· The Stamp Act 1894, Section 59E(1) for exemption as ‘a charitable institution’

· Land Tax Act 1915, Section 13(1) for exemption as ‘a charitable institution’

(QLD Commissioner’s for Stamp Duties, Pay-roll Tax and Land Tax ruling General 2.1 refers)

Common Law

The Hospital Foundations in Queensland do not consider it to be appropriate for us in this submission to examine the long and complex history of the definitions of “charity” in common law.  Suffice for this submission to acknowledge that the common law definition is based on the Preamble to the Charitable Uses Act, 1601 (43 Eliz, c.4) and summarised by Lord McNaghten 

in Commissioners of Income Tax v. Pemsel (1891) as trusts for (1) relief of poverty, (2) advancement of religion, (3) advancement of education, and (4) other purposes beneficial to the community which do not fall under any other heads.

Current Usage

The current term “charity” is used in both a social and technical legal way in modern Australian society.  Its social meaning has become increasingly divorced from its legal meaning because the policy framework for its use has been largely confined to tax matters and by the determinations of the Australian Taxation Office (ATO).   In the absence of an Australian equivalent of the UK’s Charity Commission, the discussion on what is “charitable” in a contemporary Australian setting has tended to be reduced to a matter of tax expenditures.  The ATO has noted this gap between the social and legal interpretation in the ATO publication “Charity Pack”
. On page 39, under the heading “Charitable purposes”, it states “Not all entities which are of benefit to the community are charitable. The entity must be set up for purposes that the law regards as charitable. These purposes are not limited to a finite list.  As new community needs arise, particular purposes may be recognised by the courts as charitable.”  It will be noted that changes to meet new needs must be determined by the courts. Given the costs associated with taking such matters to the Federal Court, the nature of this process will tend to create a significant “barrier to entry” for new charitable purposes and so lag behind the changing expectations of the community.

The use of the term “public benevolent institution” or “PBI” is confined largely to tax matters.  In our experience it is not widely used outside of technical legal discussions about tax status.  An examination of the ATO’s Draft Taxation Ruling TR 2000/D14 clearly demonstrates the many fine judgements necessary to clearly differentiate between charitable organisations and PBIs.  

In our view the use of the term “public benevolent institution” to identify those charities that are most favored with tax concessions is out dated and should be replaced by simple test based on the class of charitable organisations described as “Tier 1 non-profit organisations” in Part 4 of this submission. 

Social

For the purposes of this submission, the Hospital Foundations in Queensland would like to make a number of comments on the social attitudes of the Queensland public towards hospital foundations as “charities”.

Community support for public hospitals in Queensland has a long and distinguished history.  

In 1849 the Committee of the Moreton Bay General Hospital (later the Royal Brisbane Hospital) launched the first of many appeals to the community for assistance, since in order to secure an annual grant of 200 pounds from the government for the running of the hospital, they had to raise an equal sum from the community. In this they were supported by the Moreton Bay Courier which afforded extensive publicity for the appeals.  In 1851 the Hospital (then called the Brisbane General) appointed a collector for accounts and subscriptions (i.e. donations), who was paid 5% commission on his collections. 

In 1858 the Hospital Committee decided to hold a "Public Subscription Ball and Bazaar" with an admission charge of 20 shillings for gentlemen and 10 shillings for ladies, to raise funds to match and secure a government grant of 800 pounds for much needed repairs and additions to the Hospital. 

The ladies of the district took an active part in arranging the ball and running the stalls at the bazaar.  The ball raised over 700 pounds and the Hospital Committee resolved that letters of thanks be sent to the ladies who organised the stalls and that their names be published in the local press.

Early recorded donations to the Hospital included one from a touring circus in 1856, a gift of 100 pounds from the illustrious Joshua Peter Bell in 1875 and a bequest from Squire Leckey in 1884. The well-known former convict James Davis (called Duramboi by the Aboriginals with whom he lived for 13 years) made several donations to the hospital and left it a considerable legacy on his death.  

The tradition of community fundraising for the Royal Children’s Hospital Foundation in Brisbane began in August 1877, when Mrs Mary McConnel began her appeal to build a children’s hospital by selling produce at the Annual Exhibition in Brisbane.  The Hospital Committee system, which she helped to develop, continued to be a major source of funds for the running of the hospitals for almost 50 years.

In 1920 the Brisbane hospitals began to receive funds from the Golden Casket lottery to help to defray the ever-increasing costs of providing free hospital services.  This tradition continues today. 

Despite the fact that Queensland hospitals were “taken over” by the Queensland government in 1923, the public has continued to support Queensland hospitals with donations and by conducting fundraising events in aid of the Hospitals.

There are a number of pieces of evidence to support the view that Queenslanders continue to consider hospital foundations as charitable, as follows:

According to a Research Report dated October 2000 published by Givewell 
, one of Australia’s leading charity rating agencies, medical research bodies obtain only 40% of their funding from government, compared to 60% for aged care, 52% for welfare agencies and 45 % for all organisations.  Obviously the remaining 60% of funding for medical research organisations comes from community support, a compelling indication of the community's perception of these bodies as "charitable".

Market research conducted for the Royal Children’s Hospital Foundation in June 2000 by Market & Communications Research Pty Ltd using responses from 1000 respondents in four locations across Queensland revealed:

“Organisations that Queensland adults are most aware of when asked to nominate a good cause, foundation or charity (without being prompted) are the Salvation Army (53%), followed by the Red Cross (40%), Queensland Cancer Fund (27%), Guide Dogs Association (21%) and St Vincent de Paul (20%).  Unprompted awareness for the Royal Children’s Hospital Foundation and other related references stands at 4%. (Ranked 11th)”

and

“When people are asked to focus on children’s good causes, foundations or charities, awareness for the Royal Children’s Hospital Foundation (referred to in its various forms) is 16%, having the second highest level of awareness after the Leukaemia Foundation (21%).”

and

“Three in ten people (71%) claim to have supported a children’s cause in the past twelve months.  Support was defined in the survey as making a financial donation, fundraising or donating time or professional services.

In third place is the Royal Children’s Hospital Foundation, with 11% of the population claiming to have supported this organisation in the past twelve months.  Those aged over 40 years (15%) are significantly more likely to say they have supported the foundation than the under 40’s (6%), whilst females (13%), are more likely than males (9%) to say they are recent supporters.”

Secondly, sales research conducted using records of donations received by the Royal Children’s Hospital Foundation in 1998 and data published by the Australian Tax Office on donations claimed by individual Queensland tax payers in their income tax returns for the same period found:  

      “An analysis of the fundraising accounts for 1997-98 revealed that approximately $4.6 million was receipted from 26,664 individuals (directly or through groups) that year (Average $172.51).


6.3
The Foundation’s ‘sales’ in the tax deductible gifts ‘market’ therefore represents 5.6% of the available market in Queensland.


Regulatory Issues

Audit

The Queensland Audit Office audits hospital foundations incorporated under the Hospital Foundations Act

Whole of Government Reporting

Under Australian Accounting Standard 31 (AAS31), Financial Reporting for Governments, the Queensland Government is required to undertake an annual consolidation of all State controlled financial reporting entities.  In a recent determination from the Queensland Treasury, hospital foundations incorporated under the Hospital Foundations Act have been advised that they must comply with the whole of government reporting requirements.

How these Definitions of “Charity”, “Charitable” and “Public Benevolent Institution” affect Hospital Foundations Incorporated under the Hospital Foundations Act 1982.

Inconsistent and Contradictory Application of the Definitions

The application of the legislative and regulatory definitions of the various classes of charity to hospital foundations, incorporated under the Hospital Foundations Act, has been inconsistent and contradictory despite having an identical form of incorporation.  Currently the 12 foundations are treated in a number of different ways as follows:

· 8 are classed as “charitable institution”(s) for the purposes of Subdivision 50-5, Item 1.1 of the Income Tax Assessment Act 1997 (Income Tax Exemption)

· 1 Foundation has been assessed by the Australian Tax Office to be an “institution of the state” and therefore not charitable, despite having an identical form of incorporation as the other 11 hospital foundations

· 3 Foundations have been classified by the ATO as “public benevolent institutions” for the purposes of Section 30-15, Item 4.1.1 of the Income Tax Assessment Act 1997

· 3 Foundations have been classified by the ATO as “approved research institutes” for the purposes of Section 30-15, Item 3.1.1 of the Income Tax Assessment Act 1997

· 1 Foundation, whilst endorsed as an ”approved research institute” for the purposes of Item 3.1.1, Section 30-15 of the Income Tax Assessment Act, has been refused rebatable status for the purposes of the Fringe Benefits Tax Assessment Act 1986 on the grounds that it is neither “engaged solely in research” nor “a scientific, charitable or educational institution” and is “an institution of the state” despite the fact that two others with identical forms of constitution have been approved. 

· 8 are classified by the ATO as “State Government Entities” for the purposes of the Australian Business Register

· 3 are classified by the ATO as “Other Incorporated Entity” for the purposes of the Australian Business Register

· All 12 are classified by the Queensland State Government as “Government Owned  – No”

· 1 is classified by the Queensland State Government as an “State/Territory Statutory Authority”

· 1 is classified by the Queensland State Government as an “Other Trust”

The Table in Attachment A provides the detailed analysis of the various endorsements and classifications of the 12 Hospital Foundations incorporated under the Hospital Foundations Act 1982

It remains unclear whether the Foundations that have been endorsed as Charitable Institutions for the purposes of Income Tax Exemption are entitled to the “charitable” concessions available under the GST legislation, or whether these concessions are only available to those funds that have been endorsed as Deductible Gift Recipients.

It should be noted that as a consequence of the complexity of the classification system and the often-contradictory advice obtained both from independent legal advisors and from the ATO, two of the Foundations have established separate charitable trusts within their Foundations in order to facilitate the obtaining of endorsement as “deductible gift recipient”(s)

It appears therefore that we have a number of different systems for defining which organisation is a  “charity” or “charitable” in Australia and the outcome of any attempt to have a hospital foundation, incorporated under the Hospital Foundations Act, classified as “charitable” depends on which piece of legislation one happens to be referring to.

It also appears that the outcome will also depend on which Department or Authority you happen to approach since there is no consistency in the decisions within Departments or across Departments and Governments.  This situation is acknowledged by the various regulatory bodies and is best summed up by the advice from Queensland Treasury when the Royal Children’s Hospital Foundation objected to being classified as a government entity for the purposes of the Whole of Government Reporting requirements.  In a letter to the Royal Children’s Hospital Foundation dated 10 April 2000 the Foundation was advised as follows:  “I am mindful of concerns that this determination may prejudice the Foundation’s negotiations with the Australian Taxation Office (ATO) on the Foundation’s status as a Public Benevolent Institution.  In my view, it is unlikely that the ATO would rely on Treasury’s assessment, and it is likely to make a determination based on its own criteria.”
Can “Institutions of the State” be Charitable?

The ATO’s Taxation Determination TD95/56 rules on the question “can a body which is formed by government, is controlled by government and performs functions on behalf of government be an ‘association’ for the purposes of section 65J of the Fringe Benefits Tax assessment Act 1986 (FBTAA). The ruling determines that such a body can not be an association and that therefore is not eligible as a rebatable employer for the purpose of FBTAA.

The ATO’s Practice Statement 1999/10 further elaborates on the issues raised by TD95/56 in the light of the decision of the Full Federal Court in Willcox v Federal Commissioner for Taxation (1988) 79 ALR 367.  In summary, the court held that a company formed by a University could not be held to be an ‘institution of the state’ and therefore retains and is protected by its separate legal personality (with some conditions). ATO Practice Statement PS1999/10 also refers.

The issues that therefore need to be considered are whether foundations incorporated under the HFA are


· “formed by Government”

· “controlled by Government”

· “perform functions on behalf of Government”

Whether hospital foundations, incorporated under the HFA, were ‘formed by Government’ may depend on whether it is considered that the creation of the corporate body was at the behest of government or whether it is considered to have been at the behest of citizens and simply provided with a regulatory framework by Government.

The interpretation provided by the ATO in their letter dated 28 February 2000 addressed to Ipswich Hospital Foundation is as follows:

“The Foundation was established under the Queensland Hospitals Foundation Act

1982 which is a law of the State, therefore is taken to be an institution of a State.”

If this logic is followed, then any Foundation established under any statute, which is a law of the State, would therefore be taken as institutions of the State, including those hundreds of Public Benevolent Institutions incorporated in Queensland under the Associations Incorporation Act 1981, and therefore ineligible for Fringe Benefit Tax concessions.  This is not the case.  
 We would argue that the Foundations were formed at the request of private citizens and provided with a regulatory framework by government.  Part 2 of the HFA 1982 sets out the procedures for “any person” …..” to make applications” to the Minister.  There appear to be no provision in the Act for the State to create a Foundation where there is no qualified applicant.

When introducing the Hospitals Foundations Bill, the Minister clearly stated that these Foundations would be created upon request of citizens. 

Whether hospital foundations incorporated under HFA are controlled by Government may be determined by the level of power vested in the Minister or may be determined by the level of financial control exercised by or available to the Minister.


The HFA subjects hospital foundations incorporated under the Act to the provisions of the Financial Administration and Audit Act 1977 (Section 44). 

The Financial Administration and Audit Act 1977 imposes the provisions of the Financial Management Standard 1997 on hospital foundations incorporated under the HFA.

Financial Management Standard 1997, Schedule 3, Part 2 requires the Use of Australian Accounting Standard AAS31 (Financial Reporting by Governments) by hospital foundations incorporated under the HFA.


AAS31, Section 9 provides the criteria for determining whether a Government controls another entity.  The factors that must be assessed include


“(a)  the other entity is accountable to parliament, or to the Executive, or to a particular Member; and 
(b)  the government has a residual financial interest in the net assets of the other entity”
(Para 9.1.3 of AAS31E)

The Hospital Foundations Act makes the Foundations responsible to the Minister.

The criteria for determining whether the government has residual financial interest in the net assets of the other entity are further discussed in paragraphs 9.1.5 to 9.1.9 of AAS31.


Para 9.1.7 of AAS31 states


“Accordingly, a government does not control another entity where:….

…..it cannot benefit from the resources or residual resources of the entity, notwithstanding that it may have the capacity to dominate the entity’s financial and operating policies.  For example, where a government acts as a trustee for a trust and its relationship with the trust does not extend beyond the normal responsibilities of a trustee, the government does not control the trust as it cannot deploy the resources or residual resources of the trust for its own benefit;”
Section 60 of the HFA states:


“Distribution of residual property.
60.  If upon the winding-up of a body corporate there remains property of the body corporate that would have been available for but is not required to satisfy claims against the body corporate or expenses of the winding-up or if upon the dissolution of a body corporate there is property that would have been available for but is not required to satisfy liabilities of the body corporate, that property shall not be distributed among the members of the body corporate but shall be transferred to such body as in the opinion of the Governor in Council has objects similar to those of the body corporate that is wound-up or dissolved or if in the opinion of the Governor in Council there is no such body reasonably available, that property shall be disposed of in such manner or held on such trusts as the Governor in Council orders.”


At the time of the ATO’s consideration of the status of each of the eight Hospital Foundations that have been endorsed as “charitable institutions for the purposes of Subdivision 50-5, Item 1.1 of the Income Tax Assessment Act 1997 (Income Tax Exemption), this “dissolution clause” was accepted as being suitable “non distribution clause” and suitable “dissolution clause” for the purposes of the Income Tax Assessment Act 1977.

and, 

At the time of the ATO’s consideration of the status of each of the 3 Foundations endorsed by the ATO as “public benevolent institutions” for the purposes of Section 30-15, Item 4.1.1 of the Income Tax Assessment Act 1997, and at the time that the 3 Foundations, classified by the ATO as “approved research institutes” for the purposes of Section 30-15, Item 3.1.1 of the Income Tax Assessment Act 1997, this “dissolution clause” was accepted as being a suitable “non distribution clause” and suitable “dissolution clause” for the purposes of those sections of the Income Tax Assessment Act 1997.

And yet, both The Ipswich Hospital Foundation and the Princess Alexandra Hospital Research and Development Foundation (previously approved as “an approved research institute”) have both been classified by the ATO as “institutions of the State” for the purposes of the Fringe Benefits Tax Administration Act.

Whether hospital foundations incorporated under HFA “perform functions on behalf of Government” is an increasingly difficult question to answer in modern Australian society. 

In the last 30 years there has been a significant transfer of responsibility for the delivery of what have traditionally been seen to be government “functions” to the Third Sector (charities and various other forms of not-for-profit organisations.)
  

In devolving such services, Commonwealth, State and Local governments provide very considerable financial resources by way of grants and subsidies to these community organisations.

Does the St Vincent de Paul Society “perform functions on behalf of government” when it provides “Return to the Community” services fully funded by the State Department of Corrective Services?

Does The Australian Volunteer Coast Guard Association “perform functions on behalf of Government” when it provides rescue services partly funded by government?

We would contend that Hospital Foundations, incorporated under the HFA, do not “perform functions on behalf of Government”.  They receive no funding from government, although they do often receive concessions in respect of office accommodation and services from their supported hospitals.

The interpretation provided by the ATO in their letter dated 28 February 2000 addressed to Ipswich Hospital Foundation is as follows:

“Function of Government Test
The relevant question to be asked in this regard is whether the Foundation is carrying out functions usually carried out by government.

Clearly one of the functions of government is the funding of public hospitals. This being the case, regardless of the valued community service that the Foundation provides by way of its fund raising activities, it clearly is performing a function of government and therefore must fail this particular test”

If this logic is followed, then any Foundation established to aid any government run public hospitals in Australia fails this test despite the fact that “a public hospital” is clearly a charitable object for the purposes of Subdivision 30 B, Item 1.1.1 of the Income Tax Assessment Act.

The Approach taken in other Jurisdictions to this Question

In States and Territories in Australia other than Queensland, there is no equivalent of the Hospital Foundations Act.  Public hospital foundations established in other States are variously incorporated as Incorporated Associations under State associations incorporation laws, Companies Limited By Guarantee under corporations law or established as Charitable Trusts.  Most are endorsed as Public Benevolent Institutions or Ancillary Funds for the purposes of the Income Tax Assessment Act.  One is not separately incorporated and remains simply a Department of the Hospital which is itself a Public Benevolent Institution. Public Hospital Foundations in other States have not experienced the difficulties faced by their counterparts in Queensland.

We would argue that hospital foundations in Queensland have been the recipients of unfavorable treatment by the ATO because the ATO has not appreciated that the Hospital Foundations Act is simply a specialist form of incorporation and hospital foundations incorporated under the Act are not “institutions of the State”.

The Charity Commission For England and Wales has recently published a discussion document entitled “The Independence of Charities from the State” which provides a full review of the legal issues.  This discussion document proposes that the principles which would underpin the proposed guidelines for determining if a body created by a local authority is sufficiently independent to be considered to be a charity are:

· “the body would have been established with independent trustees, who are subject to no conflict of interest;

· the body would have to be provided with sufficient funds to enable it to obtain its own professional advice (and the opportunity freely to develop its own views and policies);

· the local authority would then need to negotiate, at arms length, any funding or leasing arrangements with the body;

· such arrangements would have to preserve the trustees’ fundamental discretions as to the selection of beneficiaries and the provision of services, and could not require the trustees to simply give effect to the policies and wishes of the local authority.”
(Reference: http://www.charity-commission.gov.uk/pdfs/roricsd.pdf
We would argue that the “Formation”, “Control” and “Function of Government” tests developed by the ATO from the decision of Olsson J in Quinton v South Australian Psychological Board(1985) 38 SASR 523 have been applied by the ATO without proper consideration of the facts in relation to hospital foundations incorporated under the HFA.

There is a clear difference between the circumstances pertaining to the South Australian Psychological Board, a body established primarily to regulate the practice of psychology in South Australia on behalf of government and, the Ipswich Hospital Foundation established with no intent to regulate, but with the intent of providing a means for the community at large to support their public hospital.

Is the concept of PBI of continuing relevance?

Is there a place for ‘direct’ assistance to be distinguished from other forms of assistance?”

The PBI concept has relevance in a modern Australian setting only in so far as it is used to define a class of charitable organisations that are afforded the most comprehensive range of tax concessions available to charities.

Put in a public policy context, it can be said that there is a subset of all charitable organisations that the state considers should be given a subsidy by way of a comprehensive set of tax concessions because they are engaged in activities which directly relieve the most severe kinds of human distress.

The Hospital Foundations in Queensland incorporated under the HFA believe that the charities that are presently classified as PBIs should continue to be given those subsidies.

Further we believe that those charitable organisations that prevent the most severe forms of human distress should also be given the subsidies currently given by the state to PBIs.

In addition we believe that there is no public policy purpose in not providing Foundations, Trusts or Funds established to provide support exclusively to PBIs with any less subsidy by way of tax concessions than the PBIs they support.

A more complete explanation of our proposals is contained in Part 4 of this submission.

Part 3

Terms of Reference

In undertaking the Inquiry, the Committee is to advertise nationally, produce an issues paper for public comment and consult with key interest groups and affected parties, including, but not limited to:

(a) Organisations that consider themselves to be charitable, religious or community service not-for-profit organisations;

(b) For-profit organisations that provide the same goods or services as those operating in the charitable, religious or community service not-for-profit sector; and

(c) Commonwealth, State and local government agencies that provide the same goods or services as those operating in the charitable, religious or community service not-for-profit sector, or that are assisted in the provision and distribution of publicly-funded goods or services by organisations in the charitable, religious or community service not-for-profit sector.

The Hospital Foundations incorporated under the HFA consider themselves to be charitable and would welcome the opportunity to be included in the consultations with the members of the Committee of Inquiry.

As discussed in Part 2 of this submission, we believe that the traditional means of differentiating between charitable, religious or community service not-for-profit organisations; for-profit organisations, and Commonwealth, State and local government agencies by reference to the nature of the goods and services they produce, is no longer relevant.

Governments are increasingly seeing themselves as policy makers, coordinating and facilitating agencies.  A common feature of government agencies that engage in direct service provision is the creation of administrative arrangements that distance Executive Government from the direct responsibility for the delivery of those services.

Many governments in Australia have actively encouraged the “outsourcing” of direct service provision to charitable, religious or community organisations and in some cases allowed for-profit organisations to compete with charitable, religious or community organisations for commercial contracts to deliver these services.

In addition the For Profit Sector has been encouraged to provide services which were traditionally the services delivered by the charitable, religious or community sector.  Private, for profit hospitals, aged care accommodation; childcare and education are all areas where we see direct competition between the three sectors.

Attitudes in Australia have also changed.  Fewer people than ever before in our history attend religious services; many sports have become professional, the environment movement, nature conservation causes, human and animal rights causes have more supporters than do the opera or the ballet.

If the traditional means of differentiating between what is “charitable, religious or community” is no longer reliable, then we must look to a more fundamental analysis if we are to have a contemporary view of what is “charitable, religious or community”.

Competitive Neutrality Issues

Any discussion about what kinds of activities should be considered “charitable” (and therefore eligible for favorable tax treatment) inevitably turns to the question of economic efficiency and competitive neutrality.

The basic questions can be summarised as follows:

Is it equitable for charities to have tax advantages over their commercial competitors where charities are engaged in the production and distribution of the same or similar goods and services as their commercial competitors?

and

Is it economically efficient to provide charities with economic incentives to allocate scarce resources in a way that would not be the market outcome if the incentives were not available?

Since the Industry Commission examined these issues in detail in their Report No 45 entitled “Charitable Organisations In Australia”
, we do not intend to canvass the issues again in this submission.  

On the second question, we would like to make the following comments:

Governments and traditional charities have always undertaken activities that are not commercially viable. They have balanced the books either by taxation in the case of governments or by a combination of donations and government grants in the case of charities. The tradition of providing financial assistance by providing relief from taxation has applied to both government and to charities.

In recent years, charities have also become involved in more commercial fundraising activities to provide “cross subsidies” to their commercially non viable core activities as discussed in Part 2 of this submission.

At the same time as governments have devolved the direct provision of many services to charitable, religious and community organisations, governments of all political persuasions have encouraged the development of “markets” in areas where for-profit organisations would not have previously been profitable.

Now that we have a “mixed economy” in areas such as health care, with government, charitable and commercial entities active in the same “markets”, is it appropriate to provide charitable, religious and community organisations with tax concessions?

We would argue that it is for the following reasons:

· the goods and services produced by the charitable, religious and community sector, like the goods and services produced by governments, are “public goods and services” that are not rationed by market forces but rationed in accordance with need and public policy.

· To add to the tax burden of charities, religious and community organisations simply reduces the availability of goods and services to the needy.

Part 4

Terms of Reference

4. The Committee will provide options for enhancing the clarity and consistency of the existing definitions in Commonwealth law and administrative practice with respect to charities, religious and community service not-for-profit organisations.  These should lead to legislative and administrative frameworks at the Commonwealth level that are appropriate for, and adapted to, the social and economic environment of Australia.
There is little doubt that that the current arrangements for defining what is charitable create anomalies.  How can it be that an organisation which has as its principle objects the prevention of human suffering is not “charitable” yet various animal welfare organisations are able to offer tax deductibility of donations because they have been judged to be charitable? How can it be that an ambulance service run by a voluntary association can offer tax deductibility of donations on the basis that they are a charity but a donation to the state-run ambulance service is not tax deductible because “institutions of the state” are not charitable? 

We would also argue that there is no good public policy reason to treat funds, trusts or foundations any differently from the charities they support.  It seems logical that a fund established exclusively to support a charity should itself be considered charitable.

It’s well beyond our expertise as Hospital Foundations to try to define in detail how a new system might work, but we can suggest a broad set of public policy principles, which the Inquiry can consider.  It will be up to the lawyers and the parliamentary draftsmen to give effect to the principles.

We would like to propose that there be a new simpler system based on three “tiers” and  

a new “fund in support” model as follows:

Tier 1 - Charitable

At the top, with a comprehensive range of tax concessions, those “charitable” not-for-profit organisations, with suitable dissolution clauses in their constituent documents, that have as their charitable objects the relief or prevention of human distress and disease.  

This tier would include all those organisations that directly deliver human services designed to relieve human distress or disease or that conduct research into the causes of or prevention of human distress or disease.

Tier 2 - Philanthropic

On the next tier, with income tax exemption and tax deductibility of donations, those “philanthropic” not-for-profit organisations, with suitable dissolution clauses in their constituent documents, that have as their philanthropic objects the betterment of our civilization generally.

This tier would include all those organisations that are engaged in activities that are directed to society in general and not at an identified class of individuals in distress.

Tier 3 - Community

On the third tier, with income tax concessions only, those “community” not-for-profit organisations, with suitable dissolution clauses in their constituent documents, that have as their community objects the betterment of their community. 

This tier would include those organisations with sectional interests principally designed to enhance the enjoyment and amenity of the lives of their members and participants.

“Fund In Support” Model

In Australia the tax laws have not encouraged the establishment of the private or public trusts and foundations to the same extent as have the laws in the US and UK.  At present there is a range of special legal criteria and conditions for the establishment of such funds, which inhibit the growth of this kind of capital base. 

It is proposed that in future the tax concessions available to Trusts and Foundations be designed to derive from the tax concessions available to the types of objects to which disbursements are made.  In other words if the trust or foundation has constituent documents that limit disbursements only to tier one, or “charitable” objects, then the trust or foundation would be entitled to Tier 1 or ”charitable” tax concessions.  If the Trust or Foundation has a mix of objects, the tax concessions available to the trust or foundation would be the lowest of the tiers applicable.

The intent of this proposal is to ensure that trusts or foundations established to support charitable, philanthropic or community purposes are treated in exactly the same way as the organisations that they support.  There appears to be no public policy benefit in taxing the “conduit” or “way-station” any differently from the “destination”.

Comprehensive Tax Concessions for “Charitable” Organisations.

Those organisations that are classified as “charitable” in the proposed three tier system described above, should be as tax free as possible since there is no public policy benefit in reducing by taxation the resources available for these most worthwhile of causes. They should enjoy the following tax concessions available at present:


· Income Tax Exemption

· Tax Deductibility of Donations

· GST “Charity” Concessions 

· Fringe Benefits Tax Exemption (capped at $30,000pa)

· Financial Institutions Duty Exemption

· State Payroll tax exemption

· State Stamp duty exemption

In addition, consideration should be given to the following new concessions:

· Tax planning provisions to allow gifts of $5,000 or more to be deducted over 3 years;

· Tax planning provisions to allow deferred gifts of $5,000 or more to be deducted over the period from the date of the will or deed of agreement to the date of the gift. 

· Exemption from the requirement to collect or pay GST

· Removal of the restrictions on the retention of funds in Foundations.

· Removal of the need to maintain separate gift funds for different purposes so as to allow “restricted use” funds to be simply separate lines of account rather than separate bank accounts.

Tax Concessions for “Philanthropic” Organisations.

Those organisations that are classified as Tier 2 or “philanthropic” in the proposed three tier system described above, should have some tax concessions to provide a level of subsidy for this class of organisation engaged in the creation of “public goods and services.

They should enjoy the following tax concessions available at present:


· Income Tax Exemption

· Tax Deductibility of Donations

· Fringe Benefits Tax Rebate (capped at $15,000pa)

· Financial Institutions Duty Exemption

· State Payroll tax exemption

· State Stamp duty exemption

In addition, consideration should be given to the following new concessions:

· Tax planning provisions to allow gifts of $5,000 or more to be deducted over 3 years;

· Tax planning provisions to allow deferred gifts of $5,000 or more to be deducted over the period from the date of the will or deed of agreement to the date of the gift. 

· Removal of the restrictions on the retention of funds in Foundations.

Tax Concessions for “Community” Organisations.

Those organisations that are classified as Tier 3 or “community” in the proposed three tier system described above, should be income tax free since there is no public policy benefit in taxing the income of these non profit organisations.

Summary

The taxation treatment of organisations in this sector is one of the economic determinants of the future growth and health of the sector. The Hospital Foundations in Queensland incorporated under HFA would support law reform to ensure that the growth of charities, religious and community service not-for-profit organisations does not continue to be held back by complex and antiquated laws which clearly are difficult both to understand and to administer. 


 Objects from Section 13 of the HFA


 the special objects registered for Princess Alexandra Hospital Research & Development Foundation are typical of the objects registered for the research foundations.


 Section 12.7.1 of the Industry Commission Report No 45, “Charitable Organisations in Australia”, 1995,  page 309

QUEENSLAND HOSPITAL FOUNDATIONS – TAX STATUS          ANNEX A

As at 10 November 2000

ORGANISATION
State Govt Registration
ATO Tax Status


HFA
Govt Owned
ABN Status
ITEC Status
DGR Status
Separate Trust
Endorsement

Bundaberg Health Services Foundation
Standard Objects
No
Other Inc. Entity
Pending
Pending

Pending

Far North Queensland Hospital Foundation
Standard Objects
No
State Government
Charitable

Institution
Endorsed

Item 1, S30-15

4.1.1 Public Benevolent Institution

Gold Coast Hospital Foundation
Standard Objects
No
State Government
Charitable

Institution
Endorsed

Item 2, S30-15

Ipswich Hospital Foundation
Standard Objects
No
State Government
Refused
Refused
Pending


Princess Alexandra Hospital Research & Development Foundation
Research Objects
No
State/Territory Statutory Authority
Charitable

Institution
Endorsed

Item 1, S30-15

3.1.1 Approved Research Institute

Royal Brisbane Hospital Research Foundation
Research Objects
No
Other Inc. Entity
Charitable

Institution
Endorsed

Item 1, S30-15

3.1.1 Approved Research Institute

Royal Children’s Hospital Foundation
General
No
State Government
Charitable

Institution
Endorsed

Item 1, S30-15

4.1.1 Public Benevolent Institution

Royal Women's Hospital Research & Development Foundation
Research Objects
No
State Government
Charitable

Institution
Endorsed

Awaiting Notification

Sunshine Coast Health Services Foundation
Standard Objects
No
1.Other Inc. Entity

2. Other Trust
Charitable

Institution
Pending

Pending

The Prince Charles Hospital Foundation
Standard Objects
No
State Government
Charitable

Institution
Endorsed
Item 2, S30-15
Item 1, S30-15

3.1.1 Approved Research Institute

Toowoomba Hospital Foundation
Standard Objects
No
State Government
Charitable

Institution
Endorsed

Item 1, S30-15

4.1.1 Public Benevolent Institution

Townsville District Heath Foundation
Standard Objects?
No
State Government
Charitable Institution
Endorsed

Item 1, S30-15

3.1.1 Approved Research Institute

QUEENSLAND HOSPITAL FOUNDATIONS – Analysis of Sources of Income                 ANNEX B

For Financial Year 1999-2000

ORGANISATION
Donations & Bequests
Major

Art Unions
Functions & FR Events
Special Purpose

Grants
Related

Business Income
Other Income incl. Interest
Total

Bundaberg Health Services Foundation








Far North Queensland Hospital Foundation
$  131,366

$     38,034

$   152,004

$   321,404

Gold Coast Hospital Foundation
$    48,702
$  104,169



$      9,534
$   162,405

Ipswich Hospital Foundation
$      3,718



$   299,470
$      8,163
$   311,351

Princess Alexandra Hospital Research & Development Foundation
$  262,873

$     95,274
$2,415,285

$   269,951
$3,043,383

Royal Brisbane Hospital Research Foundation
$  497,078

$     60,884
$   484,265
$   152,796
$   270,739
$1,465,762

Royal Children’s Hospital Foundation
$4,835,689


$1,742,073

$1,725,988
$8,303,750

Royal Women's Hospital Research & Development Foundation
$   210,676

$   316,463
$       4,187
$   149,280
$     70,962
$   751,568

Sunshine Coast Health Services Foundation
$     3,572

$     57,098

$   163,880
$     14,436
$   238,986

The Prince Charles Hospital Foundation
$  514,571

$   262,713
$      5,000
$1,056,111
$    61,707
$1,900,102

Toowoomba Hospital Foundation
$      1,694

$   283,724

$   406,879
$    60,732
$   753,029

Townsville District Heath Foundation
$   39,286

$       7,110
$   232,103

$    18,695
$   297,194

� � HYPERLINK "http://www.legislation.qld.gov.au/LEGISLTN/CURRENT/H/HospFoundA82_02_.pdf" ��http://www.legislation.qld.gov.au/LEGISLTN/CURRENT/H/HospFoundA82_02_.pdf�


� Charity Pack. Australian Taxation Office. April 2000

















