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A SUBMISSION TO ‑
INQUIRY INTO THE DEFINITION OF CHARITIES AND

RELATED ORGANISATIONS
INTRODUCTION:

This submission is prepared for the Inquiry on behalf of the RANS Management Group Pty Ltd ("RANS")
RANS was set up in 1986 to deliver management services to the community. It is an Australian owned operation specialising in the management and operation of leisure, entertainment, arts facilities and events. RANS provides a wide range of professional management services to governments, corporations, sporting clubs and private and* public groups. RANS employs 1500 staff and has operations in Australia, New Zealand and the United States of America.

RANS has a particular interest in the outcome of the Inquiry's deliberations because of the entry of the charitable and not‑for‑profit companies, into the, commercial tendering arrangements which are, currently being outsourced by all levels of government.
As a general rule RANS would contend that the current wide interpretation placed on such definitions as charitable, public benevolent institution, religious and 'not‑for ‑profit' is too general and is currently being abused by many 'not‑for‑profit' companies in the preparation of tender proposals which, because of the many exemptions available to charities and related organizatiops, do not accurately reflect the actual costs.

As a result of this process the Federal Government is not receiving the appropriate taxation benefits which should be accruing from the surpluses /profits generated by these charities, and related organisations as they continue to operate these contracts.

The Federal Government is consequently providing an additional subsidy to State and local governments wherever contracts are undertaken by charity and related organisations. RANS contends that a thorough revision and stricter implementation of these terms is long overdue.

RANS would be prepared to attend a personal interview if the Inquiry members wish further elaboration of this submission.

ISSUE ONE:

The implications of current social expectations and experiences for defining charities and related organisations.
COMMENT ONE

It may prove extremely difficult to modify or extend the meaning of a term such as 'Public Benevolent Institution' 'Charities' in light of some of the comparatively recent statements such as in the case ‑
Australian Council of Social Service Inc. v Commissioner of Pay‑roll Tax (1985) 1 NSWLR 567 where Street CJ cautioned against a contemporary interpretation of the phrase 'public benevolent institution'. Street CJ said (at 568):
'So far as I am aware, in every reported case but one this element of direct dispensation of benefits is to be found within the factual context. This, of course, does not necessarily and of itself predicate that direct dispensation of benefits is a prerequisite. It does, however, provide a strongly persuasive basis for holding that, over the passage of years, this element has now become built into the concept of a public benevolent institution. The judges of the past have taken this for granted and it is a long step to hold that a comparatively modern statute (the Pay‑roll Tax Act was passed in 1971) can properly be construed as being freed from that basic factual element.

The matter is not one in which laws or approaches previously laid down required to be moulded to accommodate modern social conditions and expectations. The phrase has, over the decades, been applied to countless property transactions in a context which has involved recognition of the need for the presence of the basic element of direct distribution or dispensation of aid. Y' the tacit assumption that this is an essential prerequisite is to be changed, it is in my view the province of either the legislature or the High Court, which has itself more than once been party to that tacit assumption, to prescribe and authorise the change'.

In the case of Australian Hospital Care (Latrobe) Pty Ltd v The Commissioner of Taxation of the Commonwealth of Australia (2000) FCA 1509 the Commissioner contended that the Court should give the term 'public hospital' the meaning understood at the time Item 140 was enacted, irrespective of its contemporary meaning.

The 1951 meaning is not a hospital that is carried on for profit; rather, it is a public institution carried on for the benefit of the public. Alternatively, the Commissioner contended that meaning has remained unchanged and is therefore the contemporary and commonly understood meaning.

However, the hospital operator contended that, in the context of sales tax, the term 'public hospital' is to be given its commonly understood meaning in the contemporary society in which the hospital operates. It contended that the contemporary meaning is a public funded hospital providing public hospital services free of charge to the public. Reliance was placed upon Commissioner of Pay‑roll Tax (Vic.) v Cairnmillar Institute (1990) 90 ATC 4752 where, in the context of construing the phrase 'public benevolent institution' for the purposes of the Pay‑roll Tax Act 1971, McGarvie J observed (at 4,769):
'It is, I think, important not to approach a consideration of the ways open to a benevolent institution to go about achieving its objectives, with preconceptions arising from the fact that the leading case was decided in the context of the very different society which existed some 60 years ago ...

As Mr Anderson (Counsel for the Institute) pointed out, the Pay‑roll Tax Act itself contemplates that the modern public benevolent institution may take a form very different from the form taken by such institutions two generations ago'.

RANS Comment:

RANS would strongly support the observations made by McGarvie J and urge the inquiry to recommend that current social expectations and operational methods have changed and that there is a strong case for changing the definitions of charities, religious and community service not‑for‑profit organisations.
Comment Two:

Features of the modern social and economic environment which may affect the attributes, purpose and behaviour of organisations in the sector.

Many of the roles previously undertaken by charities and related organisations have gradually been taken over and provided directly by Governments ‑ Local, State or Federal, or provided under contractual arrangements with these governments.

The charities and related organisations recognised that unless they became contractors and competed for the provision of these services, they would have a very less significant role in the direct provision of community services.

Charities and related organisations recognised that there was a general community move towards accepting the 'user‑pay' or partial 4user‑pay' principle was much preferred to paying higher taxes to maintain the level of community services.

With the move towards 'user‑pay' concept the general community is less inclined to donate to charities and related organisations particularly when these organisations were seen to be operating as corporate contractors for government. The often heard comment was ‑'Why would we donate to XYZ Charity when they were already being paid by our taxes to do their community service'.

Because statutory bodies do not have the resources to check the current operations, many charities and related organisations continued to operate under the historical advantages and exemptions gained in the late 1800's, early 1900's even though they are not now operating according to their stated Constitutional Objectives when these advantages /exemptions were granted.

In order to ensure that the 'not‑for ‑profit' status of the charities and related organisations can be clearly demonstrated in annual financial statements, many of these charities and related organisations have undertaken the practices of the payment of high salaries to staff members, purchases of expensive vehicles for staff use, excessive expenditure on buildings and offices, etc.

RANS Comments:

Whilst not wanting to down play the role of the many charities and related organisations which have remained true to their original mission, purpose and mode of operation, the RANS Management Group does have q9acerns when charities and related organisations move away from their constitutional objectives and commence tenderfttt‑for commercial contracts under the definition of 'not‑for‑profit' which in turn allows commercial contracts to be submitted based on substantial tax exemptions which have been historically granted to charities and related organisations.
In the view of RANS there are two options: ‑
1)
Revise the definitions of charity, not‑for‑profit, public


benevolent institution' or

2)
Ensure that the advantages, which were granted in past


years, are strictly enforced accordingly as stated by Street


CJ in our previous paragraph.

We believe that unless the commercial/ contracting division of charities and related organisations is treated in the same way as the straight commercial operators, commercial operators may withdraw from the community service field. Given that in our particular industry (Leisure and Entertainment) the percentage of government contracts currently operated by commercial operators is quite significant this scenario has the potential to reduce the competition and consequently the quality of service to the community.

(2)
RANS would urge the Committee of Inquiry to study the work undertaken by Jane Tewson in the United Kingdom. She founded Charity Projects (1984), Comic Relief (1986), Pilot light (1996) and One 20 (1999). These are all based on a contemporary understanding of the definition of 'Charity' and could be helpful in the Inquiry's determinations. Using the broader definition of I charity', which encompasses the concept of encouraging people to become directly involved and giving of themselves ‑ their time, talents and skills, we open up a whole new approach to charity. One which is inclusive, direct and mutual and which actively embraces human connection as a vital part of social change.

RANS would present to the Inquiry that if this broader definition of 'charity' is acknowledged as being appropriate for the new Millennium, then this places the RANS Management Group clearly identified as a charitable organisation. This is strongly supported by the RANS Management Group's Statement of Values which ‑ in part ‑ states ‑ The RANS Management Group is committed to ‑
(i)
The provision of a dynamic environment which fosters teamwork compassion and empathy.

(ii)
Honesty and integrity in all our relationships.

(3)
RANS therefore asserts that 'charity', 'benevolence' and .philanthropy' are not just about money and specifically that those who have it give it away to those who don't.

(4)
RANS also contends that many charities are comfortable to allow the confusion between the terms religious and not‑for‑profit to continue so that broad definitions can apply and organisational. constitutional objectives can be written so that ‑ 'If we miss out on one definition, we'll fall under one of the other sub‑categories'.

(5)
The Australian Oxford Dictionary ‑ Pg. 229 ‑ Definition of Charity ‑'an organisation for helping those in need'.

RANS would point out that the majority of the programs initiated by RANS are 'for helping those in need'. People who are unhealthy, overweight, unable to swim, etc. Do we need to define 'the needs'?

(6)
The Oxford English Dictionary (2nd Edition) page 42 defines I charity' as 'fairness', or 6equity'.
(7)
'Profit' ‑ or 'not‑for ‑profit' ‑ Once again the Oxford English Dictionary (2nd Edition page 580) uses words such as ‑ 'make progress, advance, grow, increase, advantage, to benefit, to do good to', to define the word 'profit' or the term 'not‑for ‑profit'.

RANS would contend that organisations, which are currently defined as 'not‑for‑profit', would be uncomfortable t4 be aligned with these Oxford definitions.

Does this mean that 'not‑for ‑profits' are 'not‑for‑progress', 'not​for ‑advancement', not‑for‑growth', 'not‑for ‑benefit'. RANS which would be defined as a 'for‑profit' organisation is very comfortable to be defined as set out by the Oxford Dictionary.

RANS contends to the Inquiry that the definitions of 'not‑for​profit' or 'non‑profit' are the fundamental definitions requiring attention as they are central to the common law understanding of the terms charitable, public benevolent institution and community service not‑for‑profit organisations.
(8)
RANS contends that under current definitions non‑profit companies/ organisations are so called because they do not share operational surpluses created by their operations, with shareholders, staff or directors. However, RANS would contest this definition.

RANS believes that not‑for‑profits do invest in directors and the staff before the balance sheet is declared in order to appear as not‑for‑profit.
Whereas a profit company declares the 'profits' pays the taxes which directly benefit the community, the not‑for‑profit 'provides' staff and the organisation itself with benefits, does not declare a profit and the community benefit is only calculated on the actual work of the not‑for‑profit, which in many cases, in the leisure and entertainment industry, the same work done on a day to day basis by the profit organisation.
Finally, there is an assumption that non‑for‑profits are given tax relief in order to make more money available for 'good' works. Unfortunately, this is often not the case. The benefits are used for staff and to grow the organisation not to grow the good works.

(9)
Accordingly, RANS urges the Inquiry to also study the definition of 'profit' and 'not‑for‑profit'.
